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Preface

The American Constitution is in many ways an amazing document.
Written over 200 years ago for a vastly different world, 1t remains the vehicle
for debating and resolving society’s most profound political and moral issues.
Although it can be discussed in terms of elegant abstract theories, it also has
enormous practical effects on the most intimate and important aspects of
people’s lives.

Constitutional principles can and must be evaluated from a myriad of
perspectives: issues of interpretation and how meaning should be given to
the document; questions of institutional competence, especially as to the role
of the judiciary in a democratic society; normative visions about theories of
government and individual freedoms; and perhaps most of all, in terms of
how constitutional doctrines affect people’s lives. Ultimately, constitutional
law is about the meaning of a just society and how best to achieve it.

My goal is to write the most thorough and lucid discussion of American
constitutional law that I can in approximately 1,000 pages. T want both to
state clearly constitutional doctrines and to identify the competing policy
considerations in each area.

Constitutional law is a vast field and space Limitation affected every
aspect of the work. First, many aspects of constitutional law that are covered
in parts of the law school curriculum other than constitutional law courses are
omitted. Most notably, constitutional provisions concerning criminal
procedure — such as the Fourth Amendment, the Fifth Amendment’s double
jeopardy and grand jury clauses, and the Sixth Amendment—are not
included. Nor does the book cover aspects of federal court jurisdiction that
are traditionally the focus of federal jurisdiction courses, such as the Eleventh
Amendment and abstention doctrines."

! These are covered in detail in Krwin Chemerinsky, Federal Jurisdiction (4th ed. 2003).




Preface

Second, the focus is primarily on the Supreme Court and there is
relatively little discussion of lower court decisions. There are many areas
where lower court decisions are mentioned or cited, but there simply was not
space for lengthy discussion of lower court approaches on various issues.

Finally, citations to secondary source materials are kept to a minimum.
Although the literature on constitutional law is very rich, only a relatively
small amount is cited in each area.

The material is divided into twelve chapters. Chapter 1 is an
introduction and briefly describes the functions of the Constitution, the
history of its drafting and ratification, and competing theories of constitu-
tional interpretation.

Chapter 2 focuses on the federal judicial power and examines the
authority for judicial review, justiciability doctrines, congressional control of
tederal court jurisdiction, and sovereign immunity of state governments.2

Chapter 3 considers the federal legislative power, including various
congressional powers, federalism as a limit on Congress’s authority, and the
problems of the administrative state.

Chapter 4 examines the federal executive power. A new section of this
chapter focuses on presidential power in connection with the war on terrorism.
Areas of overlap are acknowledged and dealt with by cross-references.

Chapter 5 discusses limits on state government power necessitated hy
the existence of a national government and of other states. Specifically,
preemption, the dormant commerce clause, state taxation of interstate
commerce, and the privileges and immunities clause are considered.

Chapter 6 examines the structure of the Constitution’s protection of
individual liberties. Tt discusses provisions in the Constitution’s text, apart
from the Bill of Rights, that concern individual rights. It also examines basic
principles that apply to all of the constitutional provisions dealing with
individual liberties and civil rights, including the application of the Bill of
Rights to the states, the requirement for government action, and the levels of
scrutiny.

Chapter 7 focuses on procedural due process. The distinction between
procedural and substantive due process is discussed at the outset. The
chapter then examines what constitutes a deprivation of life, liberty, or
property and what procedures must be followed when such a deprivation
oceurs.

Chapter 8 considers economic liberties under the Constitution. The
chapter explores the use of substantive due process to protect economic
rights, the contracts clause of Article I, §10, and the takings clause found in

* A major portion of Chapter 2 is adopted from my earlter book, Federal Jurisdiction (3d ed.
1999).
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the Fifth Amendment.

Equal protection is examined in Chapter 9. This chapter begins by
describing the analytical approach used in equal protection cases and focuses
on the ways in which various types of discrimination have been treated by the
Supreme Court.

Chapter 10 discusses fundamental rights protected under due process
and equal protection. Because the Court often is unclear about whether a
particular right, such as the right to marry, is found under due process or
equal protection or both, it is clearest to place in one chapter all of the
Supreme Court decisions under these provisions that have concerned
individual rights. The source of the various rights, of course, is discussed
throughout the chapter.

Chapter 11 looks at the First Amendment's protection of expression,
including the rights of speech, press, assembly, and association. Chapter 12
examines the First Amendment’s protection of religion, under both the free
exercise clause and the establishment clause.

Since the publication of the first edition ten years ago, constitutional
issues have been at the forefront of the news: the impeachment of a
President; the election of 2000 and a Supreme Court decision resolving it;
the events of September 11 and actions by the President and Congress that
raise serious constitutional questions. From the Supreme Court, most
notably, there have been a series of decisions restricting Congress’s powers
and expanding state sovereign immunity. All of this is discussed in detail.

Since the publication of the second edition in 2002, there have been two
new Justices: John Roberts replacing William Rehnquist as Chief Justice and
Samuel Alito replacing Sandra Day (’Connor as an Associate Justice.
Although it is too soon to assess the impact of these new Justices, there are
many places where change is possible and these are indicated at many places
throughout the book.

The book is complete through the end of the Supreme Court’s October
2004 term on June 27, 2005. In light of the often rapid pace of change in
constitutional law, I expect to continue to write new editions at regular
intervals. I welcome comments and suggestions from readers.

Erwin Chemerinsky

June 2006
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CHAPTER 1

Historical Background and
Contemporary Themes

§1.1 The Constitution's Functions

§1.2 Why a Constitution?

§1.3 A Brief History of the Creation and Ratification of the Constitution and
Its Amendments

814 How Should the Constitution Be Interpreted?

§1.5 Who Should Be the Authoritative Interpreter of the Constitution?

§1.1 THE CONSTITUTION’S FUNCTIONS

Creates National Government and Separates Power

The Constitution creates a national government and divides power among
three branches. Article I creates the legislative power and vests it in Congress.
Article 1T places the executive power in the president of the United States. Article
111 provides that the judicial power of the United States shall be in the Supreme
Court and such inferior courts as Congress creates.

The division of powers among the branches was designed to create a system of
checks and balances and lessen the possibility of tyrannical rule. In general, in
order for the government to act, at least two branches must agree. Adopting a law
requires passage by Congress and the signature of the president (unless it is
adopted over his or her veto). Enforcing a law generally requires that the
executive initiate a prosecution and that the judiciary convict. Chapters 2, 3, and 4
examine the powers of the judiciary, the legislature, and the executive,
respectively. The conflicts and tensions among the branches is a constant
theme throughout these chapters.

The Constitution specifies the term of each office among the three branches,
the qualifications necessary to hold office, and the manner by which the office is to
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be filled. Article I, for example, provides for popular election of members of the
House of Representatives to two-year terms and for selection of senators by state
legislators for six-year terms. The Seventeenth Amendment changed this and
provided for popular election of senators. Article 1 also provides that each
member of the House shall be at least 25 years old, a citizen of the United States
for at least seven years, and an inhabitant of the state from which he or she is
elected. A senator must be 30 years old, a ctizen for at least nine years, and an
inhabitant of the state from which he or she is elected.’

Article IT outlines the method of choosing the president and vice president to
a four-year term through the electoral college, a process that was modified by the
Twelfth Amendment. The Twelfth Amendment eliminated the practice of makin g
the vice president the runner-up in the presidential election, and established the
House procedure for choosing the president when no candidate receives a
majority in the electoral college.® Also, the Twenty-second Amendment provides
that no person can be elected president more than twice. Article IT also specifics
that the president be at least 35 years old, a natural born citizen, and a resident
of the United States for at least 14 years.

Article HI provides that federal judges shall have life tenure, and Article 11
specifies that they will be selected by the president with the “advice and consent of
the Senate.” Interestingly, the Constitution specifies no other qualifications for
being a federal judge.”

The length of office terms and the manner of selecting officeholders are
crucial in defining the character of American government. The framers
intentionally chose a scheme where one body of Congress, the House of
Representatives, was popularly elected and all citizens were represented equally;
the other body, the Senate, was selected by state legislatures, and every state had

§1.1. 'The Supreme Courtheld that states may not set additional qualifications for membership
in Congress. Specifically, in United States Term Limits v, Thornton, 514 U.S. 779 (1995}, the Court
declared unconstitutional a state taw that prevented individuals from being listed on the ballot after
serving three termsin the House or two in the Senate. Uhe Court ruled that states may not set term limits
for members of Congress because the Constitution specilies the only qualifications for election to the
House or Senate. In Cook v, Gralike, 5%1 118, 510 (2001}, the Court reaffirmed this and declared
unconstitutional a Missouri law that required that candiclates’ support or opposition to term limits be
indicated on the ballot.

?If no candidate receives a majority in the electoral college, the Twellth Amendment provides
that the House of Representatives shall choose the president, with each state casting one vote. The
Amendment does not specify how the state is to decide how to vote. See Tadahisa Kuroda, The Origins
of the Twelfth Amendment: The Electoral College in the Early Republic, 1787-1804 (1994); Victor
Williams & Alison M. McDonald, Rethinking Article II, Section | and Iis Twelfth Amencdment
Restatement: Challenging Ouwr Nation's Malapportioned, Undemocratic Presidential Election
Systems, 77 Marg, L. Rev. 201 (1994).

* In recent years, there have been many congressional battles over the confirmation of Supreme
Court Justices. In 1969 the Senate rejected President Nixon’s nominations of Harold Carswell and
Clement Haynsworth, and in 1987 it rejected the nomination of Rabert Bork. Tn 1991, there was
highly publicized battle over the confirmation of Clarence Thomas, who was confirmed by avote o[ 52
to 48, the smallest margin in history. In September 2005, John Roberts was confirmed as Chief Justice
of the United States by a vote of 78-22. As this book goes 10 press, the Senate is considlering the
nomination of Sanmuel Alit for the Supreme Court.

Py 1
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two senators. The president is chosen by the electoral college, not by majority
vote, and the result has been that four times in history a president has been
selected who received fewer popular votes than an opponent, most recently in
November 2000.* Federal judges have life tenure so as to enhance the likelihood
that their decisions will be based on the merits of the case and not on political
pressure.

Divides Power Between the Federal and State Governments

The Constitution divides power vertically between the federal and state
governments. “Federalism” is the term often used to refer to this vertical division
of authority. The federalist structure of the government is much less apparent
from the text of the Constitution than is the separation of powers. For example,
Article T begins by saying that “[a]ll legislative Powers herein granted shall be
vested in a Congress.” The implication is that Congress can act only if there is clear
authority, with all other governance left to the states. But this is not made explicit
in the text. Indeed, it was probably this lack of clarity that inspired the Tenth
Amendment which states: “The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States
respectively, or to the people.”

As discussed in detail in Chapter 3, there has been great debate throughout
American history as to whether the Tenth Amendment reserves a zone of
authority exclusively to the states, and whether the judiciary should invalidate laws
that infringe that zone.® Early in this century, the Court aggressively used the
Tenth Amendment as a limit on Congress’s power. After 1937, the Court rejected
this view and did not see the Tenth Amendment as a basis for declaring federal
laws unconstitutional. Ini the 1990s, the Tenth Amendment was resurrected and
will be a fertile ground for litigation in the years ahead.’®

* In the election of 1824, Andrew Jackson received the most popular votes with 152,933,
John Quincy Adams received 115,696 votes. However, Jacksen did not have a majority of the votes
cast because William H. Crawford and Henry Clay each drew over 45,000 votes. Similarly, although
Jackson received the most votes in the electoral college (99 compared to Adams’s 84), Jackson did not
receive a majority of the votes in the electoral college because Crawford and Clay received a total ol 78
votes. In the subsequent election in the House of Representatives, Adams was elected president with
13 votes from the 24 states. Neal R, Peirce & Lawrence D. Longley, The People’s President: The
Electoral College in American History and the Direct Vote Alternative 50-31 (1981).

In the election of 1876, the Democrat Samuel |. Tilden received more popular votes than the
Republican Rutherford B. Hayes. However, Hayeswon 185 electoral college votes to Tilden's 184 and
thereby gained the presidency. 7d. at 53. In the election of 1888, Grover Cleveland received 95,096
more votes than Benjamin Harrison, but Harrison won the presidency with 233 votes in the clectoral
college compared to Cleveland's 168. fd. at 57-58. In the election of 2000, the Demacrat Al Gore
received more popular votes (50,992,335 votes) than the Republican George W. Bush (50,455,156
votes). Nevertheless, George W, Bush won the presidency by veceiving 271 electoral college votes to
Gore's 266.

5 See §5.8.

8 This history is discussed in detail in §3.8.
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One other proviston that expressly relates to federalism is the Supremacy
Clause found in Article VI of the Constitution. It declares that the “Constitution,
and the Laws of the United States which shall be made in Pursuance thereof,
and all Treaties made, or which shall be made, under the Authority of the
United States, shall be the supreme Law of the Land.” This provision sets up a
clearly hierarchical relationship between the federal government and the states,
Practically, the effect of the Supremacy Clause is that state and local laws are
deemed preempted if they conflict with federal law. The issue of preemption is
discussed in Chapter 5.

Fmally, federalism limits the ability of states to impose burdens on each
other. For example, since the country’s earliest days, the Supreme Court has held
that the grant of power to Congress to regulate commerce among the states limits
the ability of states to regulate or tax commerce in a manner that places an undue
burden on interstate commerce. This topic, sometimes called the dormant
commerce clause, and the related issue of state taxation of interstate commerce,
are discussed in Chapter 5.

Protects Individual Liberties

A third major function of the Constitution is to protect individual liberties.
Although this is popularly regarded as the Constitution’s most significant goal,
there are few parts of the Constitution, apart from the Bill of Rights, that pertain
to individual rights. Article I, sections 9 and 10, respectively, say that neither the
federal nor statc governments can enact an ex post facto law or a bill of attainder.”
An ex post facto law is one that criminally punishes conduct that was lawful when it
was done. A bill of attainder is a law that singles out a particular person for
punishment. Article I, section 10, also provides that no state shall impair the
obligations of contracts.?

Article 111, section 2, ensures trial by jury of all crimes, except in cases of
impeachment, in the state where the crime occurred. Article II1, section 3, limits
the scope of treason to “levying War against [the United States], or in adhering to
their Enemies, giving them Aid and Comfort.” It also requires that a conviction be
based on the testimony of two witnesses to an overt act or on a confession in open
court. The punishment for treason is limited in that it cannot “work Corruption of
Blood, or Forfeiture except during the Life of the Person attainted.”

Article IV provides that the “Citizens of each State shall be entitled to all
Privileges and Immunities of Citizens in the several States.” This provision, which
is discussed in detail in Chapter 5, limits the ability of a state to discriminate
against out-of-staters with regard to what are called “privileges and immunities.”
As described in Chapter 5, the Court has interpreted this phrase as referring to
constitutional rights and the right of individuals to earn their livelthood.

The only other provisions of the Constitution, apart from the Bill of Rights,
that deal with individual liberties focus on protecting the rights of slave owners.

7 These clauses are discussed in Chapter 6, $§6.2.2 and 6.2.3, respectively.
8 This provision is discussed in §8.2.
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Article I, section 9, prohibited Congress from banning the importation of slaves
until 1808, and Article V, which concerns constitutional amendments, provides
that this provision cannot be amended. Article 1V, section 2, contains the fugitive
slave clause which required that a slave escaping from one state, even to a nonslave
state, be returned to his or her owner. Slavery was very much a part of the fabric of
the Constitution and, of course, it was not abolished until the Thirteenth
Amendment was adopted in 1865.

There are many explanations for the absence of a mnore elaborate statement
of individual rights in the Constitution. Some believe that the framers thought it
unnecessary because rights were adequately protected by the limitations on power
of the national government.” Also, the framers might have been fearful that
enumerating some rights could be taken as implicitly denying the existence of
other liberties. Thus, the Ninth Amendment to the Constitution declares: “The
enumeration in the Constitution, of certain rights, shall not be construed to deny
or disparage others retained by the people.”

As described below, several states ratified the Constitution, but with the
insistence that a Bill of Rights be added.'” Almost immediately after Congress
began its first session, James Madison started drafting amendments to the
Constitution. Seventeen amendments passed the House of Representatives and
were sent to the Senate. The Senate approved 12 of them. Interestingly, one that
the Senate did not approve would have prohibited state infringement of freedom
of conscience, speech, press, and jury trial; Madison referred to this as “the most
valuable amendment in the whole lot.”"!

OFf the 12 amendments, the states, of course, ratified ten. One that was not
ratified would have provided a formula for the apportionment of the House of
Representatives. The other amendment that was not ratified by the states
provided: “No law, varying the compensation for the services of the Senators and
Representatives shall take effect, until an election of Representatives shall have
intervened.” Only five states ratified this amendment between 1789 and 1791,
when the first ten amendments were approved by the states. Between 1973 and
1992, 38 more states ratified it and it became a part of the Constitution in 1992,
even though the ratification process extended over a 200-year period.'?

Two characteristics about the protection of individual rights in the
Constitution should be noted. First, the Gonstitution’s protections of individual
liberties apply only to the government; private conduct generally does not have to
comply with the Constitution. Only the Thirteenth Amendment, which prohibits
slavery and involuntary servitude, directly regulates private behavior. The
principle that the Constitution restricts only the government is sometimes called
the “state action doctrine”; it 1s discussed in Chapter 6.

Y See, e.g., Joyce A. McCray Pearson, The Federal and State Bill of Rights: A Hisworical Look at
the Relationship Between America’s Documents of Individual Freedom, 36 How. L.]. 43, 56 (1993).

'® See John P. Kaminski, Restoring the Grand Security: The Debate Over a Federal Bill of
Rights, 1787-1792, 33 Santa Clara L. Rev. 887 (1993).

Y Quoted in id. at 919.

12 The Twenty-seventh Amendment is discussed in more detail below in §1.3.
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Second, the Bill of Rights provisions protecting individual liberties initially
were deemed to apply only to the federal government and not to state or local
governments.'® Not until this century did the Supreme Court decide that most
of the Bill of Rights apply to state and local governments through the due
process clause of the Fourteenth Amendment.'" This topic also is discussed in
Chapter 6.

§1.2 WHY A CONSTITUTION?

As described above, the Constitution both empowers and limits government;
it creates a framework for American government, but also limits the exercise of
governing authority by protecting individual rights. The underlying question is
why accomplish this through a Constitution?! Great Britain, for example, has no
written constitution.

If no constitution existed in the United States, there likely would have been
some initial informal agreement creating the institutions of government, and
those institutions would have determined both the procedures of government
and its substantive enactments. For example, the framers at the Constitutional
Convention in Philadelphia in 1787 could have served as the initial legislature
and, in that capacity, devised a structure of government embodied in a statute that
could have been altered by subsequent legislatures.

A Constitution Is Unique Because It Is Difficult to Change

The key difference between this approach and the Constitution is that the
fatter is far more difficult to change. Whereas legislative enactments can be
modified by another statute, the Constitution can be amended only by a much
more elaborate and difficult procedure, Article V of the Constitution prescribes
two alternative ways of amending the Constitution. One is for both houses of
Congress, by two-thirds vote, to propose an amendment that becomes effective
whenratified by three-fourths of the states. All 27 amendments to the Constitution
were adopted through this procedure. The other mechanism outlined in Article V,
though never used, is for two-thirds of the states to call for Congress to convene a
constitutional convention which would propose amendments for the states to

1% See Barren v. Mayor & City Council of Baltimore, 82 U.S. (7 Pet.) 243 (1833).

" As discussed in §6.3.3, the Court has followed the approach of “selective incorporation,”
concluding that the Fourteenth Amendment does not incorporate all of the Bill of Rights, but only
those parts that are deemed fundamental. All of the Bill of Rights, however, have been incorporated
except the Second Amendment’s righe to bear arms, the Third Amendment’s right to not have
soldiers quartered in a person’s home, the Fifth Amendmnent’s right to grand jury indictment in
criminal cases, the Seventh Amendment’s right to jury trial in civil cases, and the Eighth
Amendment’s right against excessive fines. See §6.3.5.

§1.2. ' Asystematic examination of this question is undertaken in Michael J. Klarman, What's So
Great About Constitutionalisi? 93 Nw. U. L. Rev. 145 (1998).
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consider. These amendments, too, would require approval of three-fourths of the
states in order to be ratified.”

Therefore, a defining characteristic of the American Constitution is that it 1s
very difficult to alter. In focusing on the question, why bave a Constitution, then,
the real issue is: Why should a society generally committed to majority rule choose
to be governed by a document that is very difficult to change? Professor Laurence
Tribe puts the question succinctly: “[W]hy would a nation that rests legality on the
consent of the governed choose to constitute its political life in terms of
commitments to an original agreement— made by the people, binding on their
children, and deliberately structured so as to be difficult to change?””

It is hardly original or profound to answer this question by observing that the
framers chose to create their government in a Constitution deliberately made
difficult to change as a way of preventing tyranny of the majority, of protecting the
rights of the minority from oppression by social majorities. If the structure of
government was placed in a statute, there might be an overwhelming tendency to
create dictatorial powers in times of crisis. Il protections of individual liberties
were placed in statutes only, a tyrannical government could overrule them. If
terms of office were specified in a statute rather than in the Constitution, those in
power could alter the rules to remain in power.

Thus, a constitution represents an attempt by society to limit itself to protect
the values it most cherishes. A powerful analogy can be drawn to the famous story
from mythology of Ulysses and the Sirens.® Ulysses, fearing the Sirens’ song,
which seduced sailors to their death, had himself bound to the ship’s mast to
protect himself from temptation. Ulysses’s sailors plugged their ears with wax to
be immune {rom the Sirens’ call, whereas Ulysses, tied to the mast, heard the
Sirens’ song but was not harmed by it. Despite Ulysses’s pleas for releasc, his
sailors followed his earlier instructions and kept him bound and unable to heed
the Sirens’ song. His life was saved because he recognized his weakness and
protected himself from it.

A constitution is society’s attempt to tie its own hands, to limit its ability to fall
prey to weaknesses that might harm or undermine cherished values. History
teaches that the passions of the moment can cause people to sacrifice even the
most basic principles of liberty and justice. The Constitution is society’s attempt to
protect itself from itself. The Constitution enumerates basic values —regular
elections, separation of powers, individual rights, equality —and makes change or
departure very difficult.

Although the analogy between the Constitution and Ulysses is appealing,
there is a problem: Ulysses tied his own hands; a Constitution binds future
generations. The survival of the Constitution likely is a reflection of the

2 Thirty-two states have passed resolutions calling for a censtitutional convention to draft a
balanced budget amendment. See Stewart Dalzell & Eric ]. Beste, Is the “Twenty-Seventh Amendment
900 Years Too Late?, 62 Geo. Wash. L. Rev. 501, 506 (1994).

3 Laurence Tribe, American Constitutional Law 10 (3d ed. 2000).

1 The analogy to Ulysses is developed in Jon Elster, Ulysses and the Sirens: Studies in
Rationality and Irrationality (1979). The story of Ulysses is from Homer's Odyssey, Book X1 (ITarper
Colophon ed. 1985).
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widespread belief, throughout American history, that it is desirable to be
governed under it. Indeed, one enormous henefit of the Constitution is that it
is written in terms sufficiently gencral and abstract that almost everyone in soclety
can agree to them. For example, although people disagree about what speech
should be protected and under what circumstances, there is almost universal
agreement that there should be freedom of speech.” The Constitution thus serves
as a unilying device, increasing the legitimacy of government and government
actions. Professor Thomas Grey observed that the Constitution “has been,
virtually from the moment of its ratification, a sacred symbol, the potent
emblem. .. of the nation itself.”®

Implications

Viewing the Constitution in this manner has important implications that
underlie the discussion throughout this book. First, the Constitution needs to be
understood as an intentionally anti-majoritarian document. Simple claims that
American democracy is based on majority rule—such as in criticizing the
Judiciary for being anti-majoritarian — should be viewed suspiciously.”

Second, the Constitution should be appraised from the perspective of
whether it has succeeded in restraining the majority, especially in times of crisis,
and successfully protecting minorities” rights. Obviously, while there have been
successes, there also have been significant failures, such as in the internment of
Japanese-Americans during World War IL® the long history of discrimination
against racial minorities and women,” and the persecution of alleged communists
during the McCarthy era.'”

Third, viewing the Constitution as a way of protecting long-term values from
short-term passions poses a basic problem in constitutional interpretation.
Interpretation is crucial to allow a document written for an eighteenth-century
agrarian slave society to govern in the technological world of the late-twentieth
and twenty-first centuries. Yet, if each generation has broad license to interpret
the Constitution, can it still serve as a constraint? The debate over how the
Constitution should be interpreted is discussed specifically in §1.4 and, of course,
throughout this book.

? See Herbert McClosky & Alida Brill, Dimensions of Tolerance: What Americans Believe Abont
Civil Liberties 39 (1983) (in opinion polls 97 percent of Americans say that they believe in freedom of
speech, but only 18 percent would permit the Nazi party to use a public building for a meeting and
only 23 percent would allow a group denouncing the government to use a public facility).

5 Thomas Grey, The Constitution as Scripture 1, 3 (1984); see also Sanford Levinson,
Constituttonal Faith (1988); Max Lerner, Constitution and Court as Symbols, 46 Yale [..]. 1290, 1296
(1937).

? For an excellent development of this point, see Edward L. Rubin, Getting Past Demacracy, 149
U. Pa. L. Rev. 711 (2001).

% See Koremartsu v. United States, 323 US. 214 (1944), discussed in §9.3.2.

¥ Kqual protection is discussed in Chapter 9.

' See, e.g., Dennis v. United States, 341 U.S. 494 (1951), discussed in §11.8.2.4.
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§1.3 A BRIEF HISTORY OF THE CREATION AND
RATIFICATION OF THE CONSTITUTION AND
ITS AMENDMENTS '

The Constitution of the United States must be understood as a reaction to the
events that preceded it. Many of its provisions —such as the Third Amendment,
which prohibits quartering of soldiers in people’s homes — only make sense in the
context of history.

The Declaration of Independence, authored by Thomas [efferson, was
signed in 1776." Although it has no binding legal authority, its ringing rhetoric
often is invoked by courts and its complaints about British rule foreshadowed the
protections that were placed in the Constitution and its Bill of Rights. After the
Revolutionary War ended in 1781 (although the formal peace treaty was not
signed until 1783), the 13 colonies ratified the Articles of Confederation.

Articles of Confederation

The Articles of Confederation were the first constitution of the United States.
The Articles of Confederation created a very weak national government and
embodied a strong commitment that state governments retain sovereignty.
Indeed, the Articles of Confederation declared that “each state retains its
sovereignty, freedom, and independence, and every Power, Jurisdiction, and
right, which is not by this confederation expressly delegated to the United States,
in Congress assembled.” Under the Articles of Confederation there was 1o federal
judiciary and no executive. There was a Confederation Congress, but its powers
were greatly circumscribed. For example, under the Articles of Confederation,
Congress had the authotity to wage war, coin money, establish post offices, and
deal with Indian tribes. However, the Congress had no power to tax and no
authority to regulate commerce among the states. As Robert Clinton remarked,
“Basically, the powers granted to Gongress under the Articles represented the
noncontroversial powers theretofore exercised by the Parliament and the Crown
under the colonial system.”

Not surprisingly, serious problems developed under the Articles of Con-
federation. Most notably, states adopted laws that discriminated against goods
and services from other states. For instance, New York, as a state with a port,
imposed dutics on goods destined for other states. To retaliate, these states then
enacted taxes on commerce with New York. Many states tried to erect trade
barriers to help their own economic interests. Congress, under the Articles of
Confederation, was powerless to stop this.

§1.3. ' Forafascinating account of the events leading up to the Declaration of Independence and
how Thomas Jefferson came to write it, see David McCullough, John Adams (2001},

2 Robert N. Clinton, A Brief History of the Adaption of the United States Constitution, 75 Lowa
L. Rev. 891, 893 (1990).
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Also, problems developed because of the lack of national executive or Judicial
authority. For instance, there was no way to ensure that states would comply with
laws adopted by Congress.

Constitutional Convention

The Constitutional Convention met in Philadelphia from May 25 until
September 17, 1787.° An interesting question is whether the Convention acted
unlawfully in proposing a new constitution, rather than in amending the Articles
of Confederation.* The Constitutional Convention’s mandate was to propose
changes to the Articles of Confederation. Moreover, the Articles of Confederation
required unanimous consent for revisions, but Article VII of the Constitution
specified that “[t]he Ratification of the Conventions of nine States shall be
sufficient for the Establishment of this Constitution between the States.”

The first vote at the Convention, on May 30, was the adoption of a resolution
“that a national government ought to be established consisting of a supreme
legislative, judiciary and executive.”® Thus, the Convention immediately agreed
on abandoning, rather than amending, the Articles of Confederation, and on
creating a new constitution.

"Two competing plans were introduced for the new government. One, termec
the “Virginia plan,” emphasized creating a national government with relatively
strong powers and the ability to regulate the conduct of individuals. The other,
called the “New Jersey plan,” would have created a unicameral legislature where
all states had equal representation and would have established the Supreme Court
as the only federal court. Compromises were reached. One comproumise was to
create two houses in Congress: one with proportional representation based on
population and one in which each state would have equal representation. Another
compromise was to create a Supreme Court and to leave it up to Congress to
decide whether to create lower federal courts.

After passing resolutions concerning the major aspects of the new govern-
ment, the Convention formed a Committee on Detail to place the resolutions into
a coherent document. The Committee on Detail, for example, drafied the list of
the specific powers of Gongress that are found in Article 1 of the Constitution.
Then a Committee on Style was formed to reorder and renumber the provisions
and revise the language where appropriate. After the Committee on Style
presented its revised draft, there was a week of relatively hurried debate.®

? The authoritative record of the Convention is Max Farrand, ed., The Records of the Federal
Convention of 1787 (1966); See Leonard W. Levy, Making the Constitution, in Judgments: Essays on
American Constitutional History 5 (L., Levy ed. 1972).

* See Bruce Ackerman & Neal Katyal, Our Unconventional Founding, 62 U. Chi. L. Rev. 4735,
481-482 {1995).

* The Records of the Federal Convention of 1787 30 (Max Farrand ed. 1966).

Y See, e.g., Clinton, supra note 2, at 910 (describing this as a "week of hurried and obviously
impatient debate.”). A key issue debated was whether there should be a right to a jury trial in civil
cases; & proposal that was rejecied. Id,
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On September 17, 1787, the members of the Convention approved the document,
signed it, and returned home to fight for its ratification.

The Ratification Process

There were heated debates in many states over whether to ratify the
Constitution. Antifederalists, who opposed the ratification, emphasized the
powers of the new national government and its ability to relegate state
governments to a secondary and relatively unimportant role.” The antifederalists
also stressed the absence of an enumeration of individual rights in the
Constitution.

The opposition was strong in several states. For example, North Carolina
refused to ratify the Constitution in 1788 and did not change its position until
1789.8 Rhode Island did not ratify until 1790 after it was threatened with
exclusion from the new nation. It is estimated that a majority of the delegates
initially opposed ratification in Massachusetts, New Hampshire, New York, and
Virginia.”

As part of the ratification debates, the Constitution was thoroughly analyzed
and discussed. The most detailed and famous defense of the Constitution was a
series of 85 essays written by Alexander Hamilton, James Madison, and john Jay
to help persuade the New York Convention to ratify the Constitution. These are
known as the Federalist Papers and are regularly cited by the Supreme Court as
evidencing the framers’ intent.

Pennsylvania was the first state to hold a ratifying convention which initially
met on November 20, 1787, and on December 12 voted to ratify the Conslitution
by a vote of 46 to 98.1" Meanwhile, Delaware unanimously ratified the
Constitution on December 7 after only three hours of debate. New Jersey and
Georgia also ratified quickly, on December 18 and January 2, respectively.'!

The decision of Massachusetts, the second largest state, was pivotal. Initially,
it was clear that a majority of the delegates were antifederalists and that the
Constitution was likely to be defeated. Therefore the Federalists made a deal with
anti-federalist Governor John Hancock, who was also the president of the
Massachusetts convention. The Federalists agreed not to oppose Hancock in
the upcoming gubernatorial race and to propose him for vice prﬁsidenl;.12
With Hancock’s support, Massachusetts ratified the Constitution by the slim
margin of 187 to 168."%

7 See Wilson Carey McWilliams, The Anti-Federalists, Representations and Party, 84 Nw. U. L.
Rev. 12 (1989); see generally The Complete Anti-federalist (H. Storing ed. 1981).

8 Forrest McDonald, A Constitutional History of the United States 31 (1982).

9

Id.

10 John P. Kaminsi, Restoring the Grand Security: The Debate Over a Federal Bill of Rights,
1787-1762, 93 Santa Clara L. Rev. 887, 897-899 (1993).

U yd. at 900.

2 1d.

Y Hd. at 901,

+ 1
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Maryland was the seventh state to ratify in April 1788, and South Carolina was
the eighth state in May.” In Virginia, the antifederalists, led by Patrick Henry,
mounted a strong opposition, but ultimately Virginia approved the Constitution
by 2 margin of 89 to 79.'” Likewise, there were heated battles in New York and
New Hampshire. These states also eventually approved the Constitution; by June
1788, ten states had ratified the Constitution, one more than the nine that Article
VII requires.

The Addition of the Bill of Rights

As described above, the antifederalists opposed the Constitution, in part,
because it failed to enumerate individual rights. In fact, several states approved
the Constitution, but with a request that the new government immediately create a
bill of rights. The New York and Virginia legislatures passed resolutions calling for
a constitutional convention to create a bill of rights.'®

To prevent another couostitutional convention from occurring, James
Madison, then in the House of Representatives, undertook to coalesce the various
amendment proposals. In proposing a Bill of Rights, Madison declared: “If
[guarantees of individualrights] are incorporated in the Constitution, independent
tribunals of justice will consider themselves in a peculiar manner the guardians of
these rights; they will be an impenetrable bulwark against every assumption of
power in the Legislature or Executive; they will be naturally led to resist every
encroachment upon rights expressly stipulated for in the Constitution by the
declaration of rights.”'” As mentioned above, 17 were passed by the House, 12 by the
Senate, and 10 by the states.'® These came to be known as the Bill of Rights.

New Jersey was the first state to approve the Bill of Rights on November 20,
1789, and Virginia was the last state on December 15, 1791,

Amendments

Since 1791, 17 more amendments have heen added to the Constitution.'®
They fit into three major categories. One type of amendment overrules specific
Supreme Court decisions. Four amendments have been adopted to overrule the
Court’s interpretation of the Constitution. ‘The Eleventh Amendment overturned
Chisholin v. Georgia®® and provided that states could not be sued in federal court by

i, at 902,

" Id. at 908.

1 Id. at 908, 912.

17 James Madison'’s Speech to the House of Representatives Presenting the Proposed Bill of
Rights, June 8, 1789, reprinted in Daniel Farber & Suzanna Sherry, A History of the American
Constitution (1990},

'* The Senate approved an cleventh of these initial 12 amendments in 1992 when Congress
passed the Twenty-seventh Amendment,

" For an excellent history of the use of the amendment process, see David E. Kyvig, Explicitand
Authentic Acrs: Amending the U.S. Constitution, 1776-1995 (1996).

N9 USs. (2 Dall.) 419 (1793) (holding that states could be sued in federal court by citizens of
other states).

o
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citizens of other states or citizens of foreign countries. Section one of the
Fourteenth Amendment overturned the Court's decision in Dred Scott v.
Sandford®’ and made it clear that slaves are persons and that all persons born
or naturalized in the United States are citizens. The Sixteenth Amendment
overturned the holding in Pollock v. Farmers’ Loan & Trust Co.,** permitting
Congress to enact a personal income tax. Most recently, the Twenty-sixth
Amendment overturned Oregon v. Mitchell™ and provided anyone aged 18 or over
the right to vote.

Second, some amendments were adopted to correct problems in the original
Constitution. For example, the Twelfth Amendment, ratified in 1804, changed
the procedure whereby the runner-up in a presidential election would become
vice president. For obvious reasons, it was perceived that it would be preferable
that the vice president be of the same party as the president, rather than the
president’s opponent. The "Twelfth Amendment also delineates the procedure
that the House of Representatives shall use to choose a president if no candidate
receives a majority of the votes in the electoral college.

Also, the Twenty-fifth Amendment, adopted in 1967, creates a procedure to
choose a new vice president when there is a vacancy in that office. The procedure
was used in 1973, when Gerald Ford was made vice president after Spiro Agnew
resigned from the vice presidency. Less than a year later, the procedure was used
for a second time when Richard Nixon resigned as president, Ford ascended to
that office, and Nelson Rockefeller was made vice president. The Twenty-ffth
Amendment also deals with the problem of a disabled president, a topic not
addressed in the Constitution. The Twentieth Amendment, ratified in 1933, deals
with the potential problem of the death of a president-elect, and specifies that
terms of members of Congress begin on January 3 and the president and vice
president are inaugurated on January 20.

Third, and most commonly, amendments have been added to the Constitu-
tion to reflect changes in social attitudes. The Thirteenth Amendment, adopted in
1865 after the Civil War, prohibits slavery and involuntary servitude. The
Fourteenth Amendment was enacted in 1868 largely to protect the rights of the
newly freed slaves and in its most important provisions says that no state can deny
any person of equal protection of the laws or of life, liberty, or property without
due process of law. The Fifteenth Amendment, ratified in 1870, provides that the
right to vote shall not be denied on account of race or previous condition of
servitude.

Several other amendments also seek to change and expand the electoral
process. The Seventeenth Amendment, adopted in 1913, provides for popular
clection of senators.2* The Nineteenth Amendment, approved in 1920, provides
that “[t]he right of citizens of the United States to vote shall not be denied
or abridged by the United States or by any State on account of sex.” The

21 50 U.S. (19 How.) 393 (1856).

2437 U.S. 429 (1895).

23 400 U.S. 112 (1970).

24 .0 Vikram Amar, Indirect Effects of a Direct Flection: A Struciural Examination of the
Seventeenth Amendment, 49 Vand. L. Rev. 1347 (1996},
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Twenty-third Amendment, adopted in 1961, allows the District of Columbia to
cast votes in the electoral college as if it were a state, but never more than the least
populous state in the country. The Twenty-fourth Amendment, ratified in 1964,
states that the right to vote in federal elections cannot be “denied or abridged by
the United States or any State by reason of failure to pay any poll tax or other tax.”

The Twenty-second Amendment, adopted in 1951, specifies that no person
shall be elected more than wwice to the office of president and “no person who has
held the office of President, or acted as president, for more than two years of a
term to which some other person was elected President shall be elected to the
office of the President more than once.” The amendment obviously was a reaction
to President Franklin Roosevelt’s being elected four times to the presidency; he
was the only person in history to be elected more than twice.

'The Eighteenth Amendment imposed prohibition and outlawed the
“manufacture, sale, or transportation of intoxicating liquors.” It was repealed
in 1933, 14 years after it had been enacted, by the Twenty-first Amendment.

There is a story behind each amendment and each of the countless failed
amendments.*” Perhaps the most remarkable stories surround the adoption of
the Fourteenth Amendment and the most recent amendment, the Twenty-
seventh Amendment.

Of all the amendments since the Bill of Rights, the Fourteenth Amendment is
the most important. It bestowed citizenship on the former slaves, prohibited states
from denying any person equal protection, ensured that no person could be
deprived of life, liberty, or property without due process of law, and empowered
Congress to adopt legislation to implement it. It is through the Fourteenth
Amendment that the Bill of Rights has been applied to the states.?® Yet, of all the
amendments, the Fourteenth Amendment is the most questionable in terms of the
procedures followed in its ratification.

Soon after the Fourteenth Amendment was proposed, the legislatures of
Georgia, North Carolina, and South Carolina rejected it.*” Congress was furious
and saw this as an attempt by Southern states to undermine the North’s victory in
the Civil War. Therefore, in §5 of the Reconstruction Act, Congress specified that
no rebel state would be readmitted to the Union and entitled to representation in
Congress until it ratified the Fourteenth Amendment.?®

New governments were created in these states, and the three states that had
rejected it, along with most of the other Southern states, then ratified the
Fourteenth Amendment. However, Ohio and New Jersey, which had ratified the
amendment, subsequently passed resolutions withdrawing their ratification,

%% Seg David E. Kyvig, Explicitand Authentic Acts: Amending the U.S. Constitution, 1776-1995
{1996).

26 See §6.3.3.

27 $ee Goleman v. Miller, 307 U S, 433, 448 (1939) (describing the history of the ratification of
the Fourteenth Amendment).

14 Srar. 429 (1867) (“[Wihen said State, by a vote of its legislature elected under said
constitution, shall have adopted the amendment to the Constitution of the United States, proposed
by the Thirty-ninth Congress, and known as article fourteen, and when said article shall have become
a part of the Constitution of the United States, said State shall be declared entitled to representation
in Congress.”)
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Nonetheless, on July 20, 1868, the secretary of state issued a proclamation
that the required three-fourths of the states (28 of the then-existing 37 states) had
ratified the amendment. His list included the Southern states that had initially
rejected the amendment but had later approved it because of coercion from
Congress, and Ohio and New Jersey, which had rescinded their ratification. The
following day, Congress passed a concurrent resolution declaring that the
Fourteenth Amendmentwas a part of the Constitution because it had been ratified
by three-fourths of the states. The list of ratifying states included Ohio and New
Jersey. Many years later, the Supreme Court recited this history and said that the
“decision by the political departments of the Government as to the validity of the
Fourteenth Amendment has been accepted.”

The Twemy-seventh Amendment also has an unusual, albeit less contro-
versial, history. The Twenty-seventh Amendment states: “No law varying the
compensation for the services of the Senators and Representatives shall take
effect, until an election of Representatives shall have intervened.”

The Twenty-seventh Amendment was drafted by James Madison when he was
a member of the House of Representatives in 1789 and was one of 12 amendments
passed by the Senate and sent to the states for ratification. Ten of the amendments
were raiified and became the Bill of Rights, but only five states ratified this
amendment. The amendment, however, contains no “expiration clause,” that is,
no requirement that it be ratified by a specified date in order to be effective.
Therefore, in 1873, one additional state ratified the amendment.

The amendment never was the focus of much attention, but from time to time
legislators in various states were successful in having it approved. From 1873 until
1992, 32 additional states approved the amendment. In 1992, Michigan was the
thirty-eighth state to ratify it, providing the requisite approval of three-fourths
of the states. The amendment is now a part of the Constitution, even thoughit took
over 200 years for it to be ratified .

§1.4 HOW SHOULD THE CONSTITUTION BE
INTERPRETED?

The Inevitable Need for Interpretation

A constant theme throughout this book and throughout all of constitutional
law is how should the document be interpreted. In applying any law-—be it a

29 Coleman v. Miller, 307 U.S. at 450.

80 g Sanford Levinson, Authorizing Constitutional Text: On the Purported Twenty-Seventh
Amendment, 11 Const. Commentary 101, 102-107 (1994); William Van Alstyne, What Do You Think
About the Twenty-Seventh Amendment, 10 Const. Commentary 9 (1993); Michael Stokes Paulsen, A
General Theory of Article V: The Constitutional Lessons of the Twenty-Seventh Amendment, 103
Yale L.]. 677 (1993).

-
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statute, regulation, or Constitution— judges must decide what it means. Three
factors make constitutional interpretation uniquely complicated and produce a
great many of the interpretive questions before the Supreme Court,

First, countless problems arise that the Constitution does not expressly
consider. When may the president remove executive officers? When, if at all, do
federal laws impermissibly infringe upon state sovereignty? May states adopt laws
that place a substantial burden on interstate commerce? These problems are less a
matter of deciding the meaning of a particular phrase in the Constitution and
more a reflection of the reality that countless issues of governance are not dealt
with in any of the language of the Constitution. Long ago, Chief Justice John
Marshall expressed this when he explained that the Constitution was not meant to
have the “prolixity of a legal code,” but instead, “[i]ts nature . . . requires, that only
its great outlines should be marked, its important objects designated. ... [W]e
must never forget that it is a constitution we are expounding. . . . [A] constitution,
intended to endure for ages to come, and consequently, to be adapted to the
various crises of human affairs.”’ Because the Constitution is just an outline,
a blueprint for government, it does not address miyriad questions that courts
must face.

Second, even where there are constitutional provisions, much of the
Constitution is written in open-textured language using phrases such as
“commerce among the states,” “necessary and proper,” “freedom of speech,”
“due process of law,” “liberty,” “taking,” “equal protection,” and “cruel and
unusual punishment.” How should the Court decide the content and meaning of
these and other similar clauses that are found throughout the Constitution? How
should the Court decide what is “commerce among the states,” or what is a
“taking,” or what constitutes “cruel and unusual punishment”?

There is no doubt that this open-textured language is what has allowed the
Constitution to survive for over 200 years and to govern a world radically different
from the one that existed when it was drafted. But it is this very nature of the
Constitution that requires that courts interpret it and decide its meaning.

"Third, inevitably in constitutional law, courts must face the question of what, if
any, government justifications are sufficient to permit the government to interfere
with a fundamental right or to discriminate. Even though the First Amendment
says that Congress shall make “no law” abridging freedom of speech, that
provision never has been regarded as an absolute. Once it is recognized that there
can be laws preventing perjury or, to use a classic example, forbidding shouting
fire in a crowded theater, the issue becomes how to draw a line as to when the
government can regulate speech.”

Although the Fourteenth Amendment says that states shall not deny any
person equal protection of the laws, inevitably states must draw distinctions
among people. For instance, every state requires that people be 16 in order to get

n oW

§1.4 'McCullach v. Maryland, 17 U.S. (4 Wheat.) 316, 407, 415 (1819). McCulloch is discussed
in detail in §3.2.

% The example of shouting fire in a crowded theater comes from Justice Oliver Wendell
Holrmes's opinion in Schenck v. United States, 249 U.S, 47, 52 (1919), discussed in §11.3.2.2.
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a driver’s license, and that they have a low income in order to receive welfare
benefits. These, and an infinite variety of other laws, can be challenged as treating
people unequally, and courts must decide when ditferences in treatment are
justified and when they deny equal protection. The point is that in interpreting
and applying the Constitution, courts must decide what, if any, justifications
permit deviating from the text, or interfering with a right, or discriminating.

Although these issues of interpretation arise in every area of constitutional
law, there has been an especially heated scholarly and public debate over the
question of whether it is appropriate for the Court to interpret the Constitution to
protect rights that are not expressly stated in the text.® The paradigm issue
concerning this debate has been whether the Court should have recognized a
coustitutional right of women to terminate their pregnancies in the absence of an
explicit textual provision or framers’ intent supporting such a right.*

The Debate Between Originalism and Nonoriginalism

Over the last two decades, the debate frequently has been characterized as
one between originalism, sometimes synonymously called interpretivism, and
nonoriginalism, sometimes termed noninterpretivism. Originalism is the view
that “judges deciding constitutional issues should confine themselves to enforcing
norms that are stated or clearly implicit in the written Constitution.”” In contrast,
nonoriginalism is the “contrary view that courts should go beyond that set of
references and enforce norms that cannot be discovered within the four corners of
the document.”® The terms originalism and nonoriginalism are preferable to
interpretivism and noninterpretivism because all claim to be interpreting the
Constitution and for all, as explained above, inference and interpretation are
inevitable.”

Originalists believe that the Court should find a right to exist in the
Constitution only if it is expressly stated in the text or was clearly intended by its
framers. If the Constitution is silent, originalists say it is for the legislature,
unconstrained by the courts, to decide the law. Nonoriginalists think that it is
permissible for the Court to interpret the Constitution to protect rights that are
not expressly stated or clearly intended. Originalists believe that the Constitution
should evolve solely by amendment; nonoriginalists believe that the Constitu-
tion’s meaning can evolve by amendment and by interpretation. For example,

4 See, e.g., Robert H. Bork, The Tempting of America (1990); Mark Tushnet, Red, White, and
Blue: A Critical Analysis of Constitutional Law (1988); John Hart Ely, Democracy and Distrust (1980);
Michael . Perry, The Constiution, the Cowts, and Human Rights (1982).

1 $ee Roe v. Wade, 410 U.5. 115 (1973).

® Ely, supra note 3, at 1.

S1d

7 The debate also has been phrased as being over the desirability of “fidelity” to historical
understandings. See, e.g., Lawrence lessig, Fidelity in Transkation, 71 Tex. 1.. Rev. 1165 (1993);
Lawrence Lessig, Understanding Changed Readings: Fidelity and Theory, 47 Stan. L. Rev. 395
(1095); Michael Klarman, Antifidelity, 70 S, Gal. 1. Rev. 381 (1897); Symposium, Y¥idelity in
Constitutional Theory, 65 Fordham 1. Rev. 1247 (1997).
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originalists argue that it was wrong for the Court to strike down state laws
prohibiting the use of contraceptives and forbidding abortion.® Because the
Constitution is silent about reproductive freedom and there is no evidence that
the framers intended to protect such a right, originalists argue that the matter is
left entirely to the legislatures to govern as they deem appropriate. Non-
originalists, by contrast, believe that it was appropriate for the Gourt to decide that
the word “liberty” includes a right of privacy and that reproductive freedom is an
essential aspect of privacy.

The disagreement between originalists and nonoriginalists is not only about
whether the Court should recognize unenumerated rights. Originalists and
nonoeriginalists also disagree over how the Court should decide the meaning of
particular constitutional provisions. For example, an issue arose before the
Supreme Court as to whether the Fourth Amendment requires that police officers
“knock and announce” before searching a residence.? Justice Thomas, following
his originalist philosophy, decided the issue by considering the law as of 1791
when the Fourth Amendment was adopted and concluded that knock and
announce is generally required because it was part of the law at that time. For a
nonoriginalist, such historical practice might be of interest, but is not necessarily
decisive because the meaning of the Constitution is not limited to what the framers
experienced or intended.

Simply stated, the disagreement between originalists and nonoriginalists is
basically over how the Constitution should evolve. Originalists explicitly state
that amendment is the only legitimate means for constitutional evolution.!* 1f
there is to be a right to use contraceptives or aright to abortion, originalists would
say that the Constitution must be amended.

In contrast, nonoriginalists believe that the Constitution’s meaning is not
limited to what the framers intended; rather, the meaning and application of
constitutional provisions should evolve by interpretation.'! Nonoriginalism
allows constitutional interpretation to include norms and values not expressly
intended by the framers. The fact that the framers of the Fourteenth Amendment
did not intend to prohibit gender discrimination or to apply the Bill of Rights to
the states is not decisive for the nonoriginalist in deciding what the Constitution
means.

It is important to recognize that the Supreme Court, at various times, has
professed adherence to each of these competing philosophies. In South Carolina v.

# $e2 Griswold v. Connecticut, 381 U.S. 479 (1965) (declaring unconstitutional Comecticut law
prohibiting the use of conraceptives); Roe v. Wade, 410 U.S. 113 (1973) (declaring unconstitutional
Texas law prohibiting abortion).

? Wilson v. Arkansas, 514 U.S. 027 (1995).

W See, e.g., Raoul Berger, G. Edward White's Apology for Judicial Activism, 63 Texas L. Rev,
367, 372 (1984); William Van Alstyne, Interpreting this Constitution: The Unhelpful Contributions
of Special Theories of Judicial Review, 35 U. Fla. L. Rev. 209, 234-235 n.66 (1983).

" See, 2.4, Gregg v. Georgia, 428 U.5. 153, 227 (1975) (Brennan, J., dissenting) (arguing that
the aryel and unusual punishment clause should be interpreted according to contemporary norms);
see also Peter Irons, Brennan v. Rehnquist: The Battle for the Constitution (1994); Bernard Schwartz,
Brennan v. Rehnquist— Mirror Images in Constitutional Construction, 19 Okla, City U. L. Rev. 213
(1994).
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United States, in 1905, the Court stated: “The Constitution is a written instrument.
As such its meaning does not alter. That which it meant when adopted, it means
now.”'? But there are equally strong statements from the Court rejecting an
originalist approach. In Home Building and Loan Assn. v. Blaisdell, in 1934, the
Court declared:

It is no answer to say that this public need was not apprehended a century ago,
or to insist that what the provision of the Constitution meant to the vision of
that day it must mean to the vision of our time. If by the statement that what the
Constitution meant at the time of its adoption it means today, it is intended to
say that the great clauses of the Constitution must be confined to the
interpretation which the framers, with the conditions and outlook of their
time, would have placed upon them, the statement carries its own refutanon. It
was to guard against such a narrow conception that Chief Justice John Marshall
uttered the memorable warning — “We must never forget that it is a constitu-
tion we are expounding.”l‘si

Countless other quotations from the Court can be found endorsing and rejecting
both originalism and nenoriginalism.

The Range of Alternatives Within Originalism and Nonoriginalism

There are not just two approaches to interpreting the Constitution, but a wide
range of alternative views within both originalism and nenoriginalism. Origin-
alism and nonoriginalism are general categories more than unitary philosophies.
Within originalism, there are those who might be termed strict originalists, who
believe that the Court must follow the literal text and the specific intent of its
drafters.'* A strict originalist, for example, is likely to believe that the Court was
wrong in ordering desegregation of public schools because the Gongress that
ratified the Fourteenth Amendment also approved the segregation of the District
of Columbia public schools. But there also are more moderate originalists who
are “more concerned with the adopters’ general purposes than with their intentions
in a very precise sense.”!9 A moderate originalist likely would argue that the Court
was correct in ordering school desegregationbecause itadvances the general purpose
of the equal protection clause even if it does not follow the framers’ specific views.

Because the framers’ intent can be stated at many different levels of
abstraction, the distinction between strict and moderate originalism is not always
clear. Yet, there is a difference between believing that the specific conceptions of
the framers are binding and believing that the framers’ general concepts are
controlling, but that their particular conceptions need not be followed."

2 199 U.S. 457, 448 (1905).

i3 990 UU.S. 398, 442-445 (1934).

4 See, e.g., Raoul Berger, Government by Judiciary (1977).

15 paul Brest, The Misconceived Quest for the Original Understanding. 60 B.U, L. Rev. 204,
205 (1980).

16 The distinction between concepts and conceptions is from Ronald Dworkin, Taking Rights
Seriously 134-136 (1978).
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In recent years, Justice Antonin Scalia has propounded a different version of
originalism, one that focuses on finding the “original meaning” of constitutional
provisions.'” Justice Scalia says that original meaning is to be found in the
historical practices and understandings of the time, not the views of the
document’s drafters.'® As with other forms of originalism, Justice Scalia believes
that the Constitution’s meaning is fixed and unchanging.

There are a great many varieties of nonoriginalism. This is inevitable because
nonoriginalism describes what doesn’t contro! interpretation; it does not specity
what should be looked to in deciding the meaning of the Constitution. Some,
including, often, the Supreme Court, say that tradition should be a, or even the,
guide in interpreting the Constitution.'”® The tension between specific and
abstract originalism replicates itself in the use of tradition as a method of
interpretation. Justice Scalia, for example, has said that when the Court looks to
tradition in deciding the meaning of due process, it should consider only
traditions stated at the most specific level of abstraction,2’ Justice Brennan
rejected this view and would allow the Court to follow traditions stated more
generally.”!

Another strand of nonoriginalism emphasizes the Court’s role in imple-
menting the processes of government. Some believe that the Court may decide
cases based on contemporary values, but only when it is dealing with issues
concerning the process of government, such as in ensuring fair representation
and adjudication.”® Professor John Hart Ely, for example, argued that the Court is
justtfied in being nonoriginalist when it follows a “participation-oriented,
representation reinforcing approach.”®® Ely argues that nonoriginalism is
appropriate when the Court is providing “procedural fairness in the resolution
of individual disputes” or by “ensuring broad participation in the processes and
distributions of government.”** Ely maintains that the Court has special expertise
in the area of procedure and also that judicial review in this realm is consistent
with majority rule because it is perfecting democracy, whereas other judicial
review must be limited because it is inconsistent with democratic principles.

17 See, e.g., Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law (1997).

'® I have described and analyzed this approach to constitutional interpretation in more detail in
Erwin Chemerinsky, The Jurisprudence of Justice Scalia: A Critical Appraisal, 22 U. Hawaii L. Rev.
385 (2000).

19 See, e.g., Poe v, Ullman, 367 U.S. 497, 522-555 (Harlan, ]., dissenting); Adamson v.
California, 332 U.S. 46,59-68 (1947) (Frankfurter ., coneinrring) {describing tradition as the basis for
interpreting due process). Another view of tradition is advanced in Bavry Friedman & Scott B. Smith,
The Sedimentary Constitution, 147 U. Pa. 1. Rev. | (1998) (constitutional interpretation should
account for all that has occurred with regard to a constitutional provision throughout American
hisrorg').
¢ Ser, e.g., Michaet H. v. Gerald D., 49t U.S. 110, 127 n.6 (1989) (plurality opinion).

2 d at187-141 {Brennan, ], dissenting). See afso Laurence 1'ribe & Michacl Dorf, On Reading
the Constitution (1991) (discussing the debate over the use of tradition and its level of abstraction).

22 Spe Ely, supra note, 3, at 75-75.

2 Id. ar 87.

M 1d.
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Other nonoriginalists believe that the Court should discern and implement
the “natural law” in interpreting the Constitution.” Still others say that the Court
should identify and follow the deeply embedded moral consensus that exists in
society.*® Often nonoriginalists reject limiting the Constitution to the enumera-
tions in the text or the framers’ intent, but don’t articulate a specific philosophy
for how meaning should be given to the Constitution.

The Basic Arguments for Originalism

The issue of how the Constitution should be interpreted confronts all
branches and levels of government; all officeholders take an oath to uphold the
Constitution and are therefore required to interpret the document. Yet, the
debate between originalism and nonoriginalism has focused on which approach
the judiciary should follow in interpreting the Constitution.

Originalists make two primary arguments for their approach. First, some
originalists argue that the very nature of interpreting a document requires that its
meaning be limited to its specific text and its framers’ intentions. Professor Walter
Benn Michaels, for example, stated that “any interpretation of the Constitution
that really is an interpretation ...of the Constitution...is always and only an
interpretation of what the Constitution originally meant.”?” Professor Melvin
wrote that “when a judge takes his oath to uphold the Constitution he promises to
carry out the intention of its framers.”?®

Second and more commonly, originalists argue that their approach is
desirable to constrain the power of unelected judges in a democratic society.”®
The argument is that the basic premise of American democracy is majority rule;
“the political principle that governmental policymaking— ...dedsions as to
which values among competing values shall prevail, and as to how those values
shall be implemented —ought to be subject to control by persons accountable to
the electorate.”® The claim is that judicial review is a “deviant institution in
American democracy” because it permits unelected judges to overturn the
decisions of popularly accountable officials.?' Alexander Bickel termed this the

23 See, e.g., Harry V. Jaffa, Original Intent and the Framers of the Constitution: A Disputed
Question (1994); Michael 5. Moore, A Natural L.aw Theory of Interpretation, 58 8. Gal. L. Rev. 279,
$93-396 (1985).

26 See, e.g., Larry G. Simon, The Authority of the Framers of the Constitution: Can Originalist
Interpretation Be Justified?, 73 Calif. L. Rev. 1482, 1505-1510 {1985) {describing constitutional
interpretation based on “deeply layered consensus”); Harry H. Wellington, Common Law Rules and
Constitutional Double Standards: Some Notes on Adjudication, 83 Yale L.J. 221, 284 (1973).

27 Walter Benn Michaels, Response to Perry and Simon, 58 8. Gal. .. Rev. 673, 673 (1985).

28 g dward J. Melvin, Judicial Activism: The Violation of the Qath, 27 Cath. Law. 283, 284 (1982).

29 See, ¢.g., Robert Bork, Neutral Principles and Some First Amendment Problems, 47 Ind. L. J.
1 (1971).

30 Perry, supra note 3, at 9; see also Ely, supra note 3, at 5, 7.

31 Alexander Bickel, The Least Dangerous Branch 18 (1962).
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“counter-majoritarian difficulty,” and it has been at the core of the debate over the
proper method of judicial review.**

Originalists argue, therefore, that the Court is justified in invalidating
government decisions only when it is following values clearly stated in the text or
intended by the framers. Raoul Berger, for example, contends that “activist
Judicial review is inconsistent with democratic theory because it substitutes the
policy choices of unelected, unaccountable judges for those of the people’s
representatives.”™ Robert Bork similarly remarked that a “Cowrt that makes
rather than nnplements \(alue choices cannot be squared with the presuppositions
of a democratic society.”

As to the former argument, that interpretation requires originalism, the
nonoriginalist reply is that it is a tautology; it defines interpretation as requiring
originalism and then concludes that only originalism is a legitimate method of
interpretation. Nonoriginalists argue that both theories claim to be interpreting
the Constitution and that neither is inherently the proper approach.

The second argument, based on democracy, has produced a variety of
answers. Some nonoriginalists dispute the definition of democracy as majority rule
that originalists rely on. They argue that neither descr 1pt1vely nor normatively
should American democra acy be defined as majority rule.”” The framers openly
and explicitly distrusted majority rule, and therefore virtually every government
institution that they created had strong anti-majoritarian features. As described
above in §1.2, the Constitution exmts primarily to shield some matters from
easy dmnge by political majorities.*® Judicial review 1mplement1ng a counter-
majoritarian document is inherently anti-majoritarian. Some critics of originalism
argue that a preferable definition of American democracy includes both substantive
values and procedural norms such as majorlty rule.®” Nonoriginalist Judicial review
advancing these substantive values is therefore consistent with this broader
definition of democracy.

72 Jd. at 16-17. Professor Barry Friedman recently has written an excellent series of articles
tracing the history of the conmter-majoritarian difficulty. See, e.g., Barry Friedman, The History of the
Counter-Majoritarian Difficulty, Part Four: Law’s Politics, 148 U. Pa. L. Rev. 971 (2000); Barry
Friedman, The History of the Counter-Majoritarian Difficulty, Part One: The Road to Judicial
SuplemaL) 73 N.Y.U. L. Rev. 333 (1998).

Raoul Berger, Ely’s Theory of ]udu:lal Review, 42 Ohio St. L.J. 87, 87 (1981).

M Bork, supra note 30, at 6.

3 Gep, o, g., Enwin Chemerinsky, Foreword: The Vanishing Constitution, 103 Harv. .. Rev, 43,
74-76 (1989).

3% Justice Jackson eloquently expressed this view of the Bill of Rights:

The very purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of
political controversy, to place them beyond the reach of majorities and officials and to establish
them as legal principles o be applied by the courts. One’s right to life, liberty, and property, to
free speech, a free press, freedom of worship and assembly, and other fundamental rights may
not be submnitted to vote: they depend on the outcome of to clections.,

West Va. Bel. of Lduc. v. Barnette, 319 U.S. 624, 638 (1943).
37 See, e.g., Mark Tushnet, Red, White and Blue: A Critical Analysis of Constitutional Law 71
(1988).
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However, some critics of originalism accept the originalists’ definition of
democracy as majority rule, but purport to otfer a theory that reconciles judicial
review with majority rule. John Ely, for example, argues that his process-based
theory is consistent with democracy because judicial review reinforces majority
rule when it ensures fair representation and procedures.”® Michael Perry
contends that judicial review is consistent with majority rule so long as Congress
retains the power to restrict the jurisdiction of the Supreme Court.*

Also, some critics of originalism argue that originalist judicial review is itself
inconsistent w1th ma]outy rule and therefore cannot claim any advantage over
nonoriginalism.*® The claim is that all judicial review, including originalist review,
involves unelected judges overturning policies enacted by electorally accountable
officials.

Originalists often answer this by claiming that originalist judicial review 15
democratic because the people consented to the adoption of the Constitution.*
But nonoriginalists reply that it is wrong to say that the people consented to the
Constitution because less than 5 percent of the population par ncxpated in
the ratification process.** More importantly, it is erroneous to say that since the
people ratified the Constitution, originalist review is democratic, because not a
person alive today —and not even most of our ancestors—voted in its favor.*
Democracy is defined by originalists to require decisions by current majorities;
majority rule does not exist if society is governed by decisions of past majorities
that cannot be overruled by a majority of the current population.

The Basic Arguments for Nonoriginalism

Three major arguments are often advanced to support nonoriginalism. First,
nonoriginalists maintain that it is desirable to have the Constitution evolve by
interpretation and not only by amendment. The cumbersome amendment
process, requiring approval by two-thirds of both Houses of Congress and three-
fourths of the states, makes it likely that lew amendments will be added to the
Constitution. Only 17 amendments have been added in two centuries. The claim
is that nonoriginalist review is necessary if the Constitution is to meet the needs of
a changing society.

Nonoriginalists argue, for example, that equal protection in the last half of
the twentieth century must mean that government-mandated racial segregation is
unacceptable; yet, there is strong evidence that the framers of the Fourteenth
Amendment approved this practice.** The drafters of the equal protection clause

8 Fly, supra note 3, at 101-104.

3 Perry, supra note %, at 126; the authority of Congress to restrict federal court jurisdiction is
discussed at $2.9.

10 Gee, e.g., Erwin Chemerinsky, Interpreting the Constitution 17-20 (1987).

1 Bork, siepre note 30, at 3,

*2 Max Lerner, Constitution and Court as Symbols, 46 Yale L.]. 1290, 1296 (1937).

** Brest, supre note 16, at 225,

* The same Congress that ratified the Fourteenth Amendment also approved the segregation
of the District of Columbia public schools. See Ronald Dworkin, Law’s Kmpire 360 (1986). 1his
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did not intend to protect women from discrimination,*® but it is widely accepted
that the clause should apply to gender discrimination. Indeed, the argument is
made that under originalism it would be unconstitutional to elect a woman as
president or vice president because the Constitution refers to these officeholders
with the word “he,” and the framers clearly intended that they be male.*®

Moderate originalists respond to this by contending that all of these problems
could be avoided under their approach because eliminating segregation, stopping
gender discrimination, and allowing women to be elected president or vice
president are consistent with the framers’ general intentions. But nonoriginalists
counter that moderate originalism fails in its goal of constraining judges and is
actually indistinguishable from nonoriginalism. The intent behind a constitu-
tional provision can be stated at many different levels of abstraction. Is the intent
behind the equal protection clause protecting former slaves, protecting blacks,
protecting racial minorities, protecting all “discrete and insular” minorities, or
protecting everyone in soc1ety from unjust discrimination? De(:ldmg the level of
abstraction necessarily requires a value choice by the Justices.'” Moreover, at the
highest level of abstraction, the framers desired liberty and equality; almost any
imaginable court decision can be justified as consistent with these values.

A second major argument for nonoriginalism js that there is not an
unambiguous, knowable framers’ intent that can be found to resolve constitnutional
questions. Instead, the process of determining the framers’ intent invariably is a
process of interpretation that is affected by contemporary values; in other words, it
is indistinguishable from nonoriginalism. In part, the argument is that there s not
a single framer or group of framers. The framers include the drafters of a
provision, the members of the House and Senate that voted for it, and the
members of the state conventions and legislatures that ratified it.*® Moreover,
even if a particular group is chosen as authoritative for purposes of constitutional
decision making, there is not a single intent but, rather, many dnd perhaps
conflicting reasons for adoptlug a particular constitutional provision.” Ronald
Dworkin remmarked that “there are no, or very few, relevant collective intentions,

legislation was later declared unceonstitutional in Boiling v. Sharpe, 347 U.S. 497 (1954), discussed in
§9.3.3.1. But see Michael McConnell, Originalism and the Desegregation Decisions, 81 Va. L. Rev.
947 {1995} {arguing that the framers of the Fourteenth Amendment did intend to desegregate public
schools).

15 See, e.g., The Slaughter-House Cascs, 83 U.S. (16 Wall.) 36, 81 (1872) (stating that the equal
protection clause was meant only to protect racial minorities and never would be extended beyond
this).

*® Richard B. Saphire, Judicial Review in the Name of the Constitution, 8 U. Dayton L. Rev. 745,
796-797 (1983).

*7 Paul Brest, The Fundamental Rights Controversy: The Essential Contradictions of
Normative Censtitutional Scholarship, 90 Yale L.J. 1063, 1091-1092 (1981) (“The fact is thac all
adjudication requires making choices among the levels of generality on which to articulate principles,
and all such choices are inherently non-neutral.”).

* See John G. Woflord, The Blinding Lighi: The Use of History in Constitutional
Interpretation, 31 U, Chi, L. Rev, 502, 508-509 (1964).

19 Ely, supra note 3, at 18.
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or perhaps only collective intentions that are indeterminate rather than decisive
one way or another.””

Nonoriginalists argue further that even if the group s determined and even if
somehow a way of arriving at collective intent could be found, the historical
materials are too incomplete to support authoritative conclusions. Jeffrey Shaman
explains that the “Journal of the Constitutional Convention, which is the primary
record of the Framers’ intent, is neither complete nor necessarily accurate.”' As
Justice Jackson eloquently remarked: “Just what our forefathers did envision, or
would have envisioned had they foreseen modern conditions, must be divined
from materials almost as enigmatic as the dreams Joseph was called upon to
interpret for Pharaoh.”**

Third, some nonoriginalists argue that nonoriginalism is the preferable
method of interpretation because it is the approach intended by the framers. In
other words, the claim is that following originalism requires that originalism be
abandoned because the framers did not intend this method of interpretation.
Professor H. Jefferson Powell stated: “It is commonly assumed that the
‘interpretive intention’ of the Constitution’s framers was that the Constitution
would be construed in accordance with what future interpreters could gather of
the framers’ own purposes, expectations, and intentions. Inquiry shows that
assumption to be incorrect. Of the numerous hermeneutical options that were
available in the framers’ day...none corresponds to the modern notion of
intentionalism.”™" In other words, the framers probably did not intend that their
intent would govern later interpretations of the Constitution.

Onriginalists disagree with each of these arguments. As to the first, that
nonoriginalism leads to better results, originalists argue that the appropriate
method of changing the Constitution is through amendment, not interpretation.
Originalists argue that nonoriginalism improperly empowers unelected judges to
displace the decisions of popularly elected officials and that, historically,
nonoriginalism has produced undesirable decisions, such as those invalidating
economic regulations in the first third of this century.”

As to the second argument, on the difficulty of determining the framers’
intent, originalists maintain that if the intent on a particular issue cannot be
determined, then it is a matter that should be left to the political process. Robert
Bork wrote: “It follows that the choice of ‘fundamental values’ by the Court cannot
be justified. Where constitutional materials do not clearly specify the value to be
preferrgg:l, there is no principled way to prefer any claimed human value to any
other,”

%0 Ronald Dworkin, The Forum of Principle, 36 N.Y.U. L. Rev. 469, 477 (1981).

5! Jeffrey Shaman, The Constitution, the Supreme Court, and Creativity, 9 Hastings Const.
L.Q. 257, 267 (1982).

72 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 592 (1952) (Jackson, ]., concurring).

9y, Jeflerson Powell, The Original Understanding of Original Intent, 98 Harv. L. Rev. 885,
948 (19856).

5 Ssp Bork, supra note 3, at 4449,

55 Bork, supra note 30, at 8.
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Finally, originalists argue that the framers did intend that their approach be
followed in constitutional interpretation. Robert Bork declared that *not even a
scintilla of evidence supports the argument that the framers and the ratifiers of the
various amendments intended the judiciary to develop new individual rights,
which correspondingly create new disabilities for democratic government. ... If
the framers really intended to delegate to judges the function of creating new
rights by the method of moral philosophy, one would expect they would say so.”®

How Should the Constitution Be Interpreted?: The Second
Amendment as an Example

The debate over the proper method of constitutional interpretation is
illustrated and made less abstract by considering an example: the controversy over
the meaning of the Second Amendment. The Second Amendment states: “A well
regulated Militia, being necessary to the security of a free State, the right of the
people to keep and bear Arms, shall not be infringed.” There is a heated debate
among scholars, as well as in society, about the proper interpretation of the
Second Amendment. On the one hand, some believe that the Second Amendment
safeguards a right of individuals to kecp and own firearms.”” From this
perspective, federal laws that infringe this right are at least presumptively
unconstitutional.”® On the other hand, some believe that the Second Amendment
means only that Congress cannot regulate firearms in a manner that keeps state
governments from protectmg themselves.”® This view does not read the Second
Amendment as ¢reating a constitutional right for individuals to own guns.

The underlying issue, of course, is how should the Supreme Court—or a
lower court or a member of Congress or anyone — decide the proper meaning of
the Second Amendment. Seemingly either side of the debate can invoke the text
in support of its position. The Second Amendment does state that its purpose is
ensuring a “well regulated Militia,” and this might be understood as just
safeguarding the right of states to protect themselves. But the amendment does
say “right of people to keep and bear arms shall not be infringed,” and this can be
argued to create a right for individuals.

% Robert H. Bork, The Impossibility of Finding Welfare Rights in the Constitution, 1979 Wash.
u. L . 695, 697.

See, e.g., Eugene Volokh, The Commonplace Second Amendment, 73 N.Y.U. L. Rev. 793
(1998); Randy Barnett & Don Kaues, Under Fire: The New Consensus on the Second Amendment, 45
Emory L.J. 1139 (1996); Sanford Levinson, The Embarrassing Second Amendment, 99 Yale L.]. 637
(1989).

%% The issue of whether the Second Amendment applies to state and local governments is a
distinct issue discussed in Chapter 6. As of now, the Supreme Court never has held that the Second
Amendment applies to state and local governments. The issue of the application of the Bill of Rights
to the states is discussed in Chapter 6.

59 See, e.g., David Yassky, The Second Amendment: Structure, History, and Constitutional
Change, 99 Mich. L., Rev. 588 (2000); David Williams, The Unitary Sccond Amendment, 73 N.Y.U. L.
Rev. 822 (1998); Andrew D. Herz, Gun Crazy: Constitutional False Consciousness ane Dereliction of
Dialogic Responsibility, 75 B.U. L. Rev. 57 {1993).
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What role, if any, should the framers’ intent matter in interpreting the
Second Amendment? Each side of the debate claims that its view is in accord with
the original understanding of the provision. Indeed, there is a split between the
Circuits on the meaning of the Second Amendment, with two Circuits reading the
text and history of the Second Amendment quite differently. In United States v.
Emerson, the United States Court of Appeals for the Fifth Circuit engaged in a
lengthy examination of text and history of the Second Amendment and concluded
that it was meant to protect a right of individuals to possess firearms.®® The court,
however, concluded that the Second Amendment was not absolute and upheld the
constitutionality of a federal law prohibiting convicted criminals from possessing
firearms.®! In contrast, the Ninth Circuit, in Sifveira v. Lockyer, also carefully
examined the Second Amendment’s history and text and came to an opposite
conclusion: The Second Amendment does not protect an individual right to have
firearms, but only limits Congress from regulating guns in a way that would keep
states from protecting themselves.®®

In addition to the historical arguments, cach side marshals other arguments
concerning the meaning of the Second Amendment. For example:

» What weight should prior Supreme Court precedent have on the issue? The
Supreme Court's last ruling concerning the Second Amendment, United States v.
Miller,%® was in 1939, and clearly rejected the view that the Second Amendment
bestows on individuals a right to have guns. Miller was charged with moving a
sawed-off shotgun in interstate commerce in violation of the National Firearms
Act of 1934, Among other things, Miller had not registered the firearm, as
required by the Act. The Supreme Court unanimously rejected Miller’s Second
Amendment argument. The Court emphasized that the purpose of the
amendment was to protect state militia and described the purpose of the
Second Amendment as “assur{ing] the continuation and render [ing] possible
the effectiveness of [the Militia]."** The Court explained that there is no
indication that the weapon possessed by Miller “has some reasonable
relationship to the preservation or efficiency of a well regulated militia
[and] [clertainly it is not within judicial notice that this weapon is any part of
the ordinary military equipment or that its use could contribute to
the common defense.”™ On the other hand, the federal district court in
United States v. Emerson said that subsequent historical research undermines
Miller’s conclusions.”®

+ What weight should be given to tradition in determining the meaning of the
Second Amendment, and if tradition matters, what tradition is relevant? There
certainly has been a tradition of people owning firearms throughout American

60 970 F.3d 203 (5th Cir. 2001), cert. denied, 536 U.S. 907 (2002).
5118 1.S.C. §922(g)(8)(c)(ii).

62 419 F.3d 1032 (Oth Cir. 2002), cert. denied, 540 U.S. 1046 (2003).
3 307 U.S. 174 (1939).

& 1d at 178.

55 14,

56 46 F. Supp. 2d 598 (N.D. Texas 1999).
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history. On the other hand, as Miller indicates gun control laws existed
throughout much of the twentieth century, and there are many federal firearm
laws and every state has some gun laws.

* What weight, if any, should be given to the social costs of gun violence? It has
been estimated that economically the cost of gun violence is approximately
$100 billion.%” In 2002, 7.1 percent of murders, 42.1 percent of robberies, and
19 percent of aggravated assaults committed in the United States involved
firearms. In 2001, nearly 30,000 Americans died as a result of gunfire, whether
by murder, suicide, or accident. An additional 63,012 Americans were injured
by firearms.®®

* What level of scrutiny should be used in evaluating firearms laws? Even if the
Second Amendment is understood as creating an individual right to possess
guns, that does not mean that the right is absolute. The First Amendment
protects freedom of speech, but it never has been regarded as an absolute
right. A key question will be how much the courts should defer to legislative
Judgments or how exacting the courts’ review should be in evaluating laws
chalienged under the Second Amendment.

Ultimately, the Supreme Court will revisit the meaning of the Second

Amendment. When this occurs, the debate, in large part, will be over the method
of constitutional interpretation.

Conclusion

This discussion of constitutional iterpretation, of course, is not a compre-
hensive presentation of the arguments on either side of the debate, but rather a

summary of some of the most frequently advanced points. The debate over how
the Constitution should be interpreted will continue as long as there is a
Constitution. Yet, the issue of how the Constitution should be interpreted is
crucial and manifests itself expressly or implicitly in all areas of constitutional law
and all of the topics discussed in this book.

$1.5 WHO SHOULD BE THE AUTHORITATIVE
INTERPRETER OF THE CONSTITUTION?

The Issue

Regardless of the method of interpretation, who should interpret the
Constitution? The correct answer is that all government officials and institutions

""7_]011 S. Vernick, Part ITT: National Challenges to Population Health, 3 J.L. Med. & Ethics 567
{2003). 28
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are required to engage in constitutional interpretation. All elected officeholders
take an oath to uphold the Constitution. Therefore, legislators —federal, state,
and local —are obliged to consider the constitutionality of bills before ratifying
them. The executive must consider constitutionality in deciding what laws to
propose, which bills passed by the legislature to veto, and what executive policies
to implement. Ever since Marbury v. Madison, the judiciary has had the authority to
review the constitutionality of laws and of executive acts.!

So the real question is not who should interpret the Constitution but, more
specifically, who should be the authoritative interpreter of the Constitution? When
there is a disagreement over how the Constitution should be interpreted, who
resolves the conflict? This is an issue that arises in many ways throughout the book.

Approach 1: No Authoritative Interpreter

There are three possible answers to the question of who should be the
authoritative interpreter of the Constitution. One approach is for no branch to be
regarded as authoritative in constitutional interpretation. Each branch of the
government would have equal authority to determine the meaning of constitu-
tional provisions, and conflicts would be resolved through political power and
compromise. If Congress and the president believe that a law is constitutional,
they could disregard a judicial ruling of unconstitutionality. 1f the president
believes 2 law to be unconstitutional, he or she could refuse to enforce it,
notwithstanding declarations of its constitutionality from the legislature and
Jjudiciary.

This approach to constitutional interpretation finds support early in United
States history from presidents such as Thomas Jefferson and Andrew Jackson.
Jefterson wrote:

[N]othing in the Constitution has given ... [the judges] a right to decide for the
Executive, more than the Executive to decide for them. Both magistrates are
equally independent in the sphere of action assigned te them. The judges,
believing the law constitutional, had a right to pass a sentence of fine and
imprisonment; because that power was placed in their hands by the Constitu-
tion. But the Ixecutive, believing the law to be unconstitutional, was bound to
remit the execution of it, because that power has been confided to him by the
constitution. That instrument meant that its coordinate branches should be
checks on each other. But the opinion which gives to the judges the right to
decide what laws are constitutional, and what not, not only for themselves in
their own sphere of action, but for the legislature and executive also n their
spheres, would make the judiciary a despotic branch.?

Similarly, in vetoing a bill to recharter the Bank of the United States,
President Andrew Jackson declared:

§1L.5 L5 U.S. (1 Cranch) 137 {1803). Marbwry is discussed in detail in §2.2.1.
? Thomas Jefterson, letter to Abigail Adams, September 11, 1804, & ‘The Writings of Thomas
Jefferson 310 (Ford ed. 1897}
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The Congress, the Executive, and the Court must each for itself be guided by its
own opinjon of the Constitution. Each public officer who rakes an oath to
support the Constitution swears that he will support it as he understands it, and
not as it is understood by others. It is as much the duty of the House of
Representatives, of the Senate, and of the President to decide upon the
constitutionality of any bill or resolution which may be presented to them for
passage or approval as it is of the supreme judges when it may be brought
before them for judicial decision. The opinion of the judges has no more
aurherity over Congress than the opinion of Congress has over the judges, and
on that point, the President is independent of both.®

In the 1980s, Attorney General Edwin Meese took exactly this position.
Meese challenged the view that the judiciary is the ultimate arbiter of
constitutional questions and argued that each branch has equal authority to
decide for itself the meaning of constitutional provisions.® Meese remarked: “The
Supreme Court, then, is not the only interpreter of the Constitution. Each of
the three coordinate branches of government created and empowered by the
Consutution — the executive and legislative no less than the judicial —has a duty
to interpret the Constitution in the performance of its official functions.”® More
recently, advocates of “popular constitutionalism” have criticized what they regard
as “judicial supremacy.”® Although these terms are not defined with precision, a
core aspect is to challenge the Court as ultimate arbiter of the meaning of the
Constitution.

Approach 2: Each Branch Is Authoritative in Certain Areas

A second approach to the question of who is the authoritative interpreter of
the Constitution is that for each part of the Constitution one branch of
government is assigned the role of being the final arbiter of disputes, but it is
not the same branch for all parts of the Constitution. Thus, each branch would be
the authoritative interpreter for some constitutional provisions, Because the
Constitution does not specify who should interpret the document, some
institution would need to allocate interpretive authority among the branches
of government.

Arguably, the second approach is the one that best describes the current

system of constitutional interpretation. The judiciary has declared that certain
parts of the Constitution pose political questions and are matters to be decided by

* Andrew Jackson, Veto Message, 2 Messages and Papers of the President 576, 581-583
(Richardson ed. 1896).

* Edwin Meese 11, The Law of the Constitution, 61 Tul. L. Rev. 979 (1987). See also FEdwin Meese
I11, Putting the Federal Judiciary Back on the Constitutional Track, 14 Ga. St. U. L. Rev. 781 {1998).

? Id. at 985-986. See also Edward ]. Hartnete, A Matter of Judgment, Not a Matter of Opinion, 74
N.Y.U. L. Rev. 123 (1999).

® See, e.g., Larry D. Kramer, The People Themselves: Popular Constitwtionalism and Judicial
Review (2004). For a critique of popular constitutionalism, see Erwin Chemerinsky, in Defense of
Judicial Review: The Perils of Popular Constitutionalism, 2004 U. IIL L. Rev. 673,
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branches of government other than the courts.” For example, the courts
frequently have held that challenges to the president’s conduct of foreign
policy —such as whether the Vietnam War was constitutional — pose a political
question not to be resotved by the judiciary.® By declaring a matter to be a political
question, the Court states that it is for the other branches of government to
interpret the constitutional provisions in question and whether the Constitution is
violated. The effect of the political question doctrine is that for each part of the
Constitution there is a final arbiter, but it is not the same branch for all
constitutional provisions.

Approach 3: The Judiciary Is the Authoritative Interpreter

A third and final approach is to assign to one branch of government final
authority for all constitutional interpretation. Although every governmental
institution interprets the Constitution, one branch is assigned the role of umpire;
its views resolve disputes and are final until reversed by constitutional
amendment.” Arguably, Marbury v. Madison endorses this approach in Chief
Justice John Marshall's famous declaration: “Tt is emghatica]ly the province and
duty of the judicial department to say what the law is.”'" Similarly, in United States v.
Nixon, the Supreme Court held that it was the judiciary’s duty to determine the
meaning of the Constitution."" In rejecting the president’s claim that it was for the
executive to determine the scope of executive privilege, Chief Justice Warren
Burger, writing for the Court, stated: “The President’s counsel...reads the
Constitution as providing an absolute privilege of confidentiality for all
Presidential communications. Many decisions of this Court, however, have
unequivocally reaffirmed the holding of Marbury v. Madison that ‘[i]t 1s
emphatically the province and duty of the judicial department to say what the
law is.””'2

But Marbury and Nixon also can be read as ambiguous and as not resolving the
question of which of these three approaches is preferable. Marbury could be read
narrowly as holding only that the Court is the final arbiter of the meaning of
Article 111 of the Constitution, which defines the judicial power. The specific issue
in Marbury, which is discussed in §2.2, is whether a section of the Judiciary Act of
1789 is consistent with Article I1I of the Constitution. Accordingly, Marbury could
be interpreted, consistent with the second approach described above, as assigning
to the judiciary only the responsibility for interpreting Article 1.

In fact, Marbury even could be seen as consistent with the first approach, that
there is no final arbiter of the meaning of the Constitution. By this view, Marbury

7 The political question doctrine is discussed in detail in $2.8.

¥ See §2.8.1,

9 For an excellent scholarly exposition and development of this view, see Larry Alexander &
Frederick Schauer, On Extrajudicial Constitutional Interpretation, 110 Harv. L. Rev. 1359 (1997).

95 U8, ar 177, Marbury is discussed in §2.2.

"' 418 U.S. 683 (1974), discussed in §4.3.

12 74 an 703,
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simply holds that the judiciary may interpret the Constitution in deciding cases —
it is one voice —and that it is not required to defer to legislative or executive
interpretations. Marbury, according to this argument, says nothing about whether
other branches of government are bound to follow the Court’s interpretation.
Chief Justice Marshall's declaration could be understood as emphatically
declaring that courts do have a voice.

Likewise, United States v. Nixon could be viewed as a limited ruling that the
Judiciary has the final word in cases raising the question of access to evidence
necessary for criminal trials. 'The Court in Nixon emphasized the judiciary’s
special role in ensuring fair trials.'® Thus, the case could be seen as holding only
that the Court is the final arbiter in matters relating (o the judiciary’s powers
under Article III.

Like the debate over the method of constitutional interpretation, there is no
definitive answer to the question of who should be the authoritative interpreter of
the Constitution. There is an obvious benefit to having a single institution — the
judiciary — resolve disputes. The federal judiciary, with its greater insulation from
majoritarian politics, is arguably best suited to interpret and enforce the anti-
majoritarian American Constitution. But there is also value in allowing
each institution to decide for itself the meaning of the Constitution, or in
allowing each branch a realm where it is the final arbiter of the Constitution’s
meaning. The anti-majoritarian nature of the federal judiciary is seen by some as a
reason to restrict its role.

Although this issue does not often arise explicitly, it underlies many
constitutional issues. For example, should there be a political question doctrine
where the interpretation of particular constitutional provisions is left to the
political branches of government, or should the judiciary decide these
questions?'* Can Congress use its power to create “exceptions and regulations”
to the Supreme Court’s appellate jurisdiction to attempt to change the law, such as
by keeping the Court from hearing challenges to state abortion laws?'®> Can
Congress use its powers under §5 of the Fourteenth Amendment to enact laws that
interpret the amendment differently from the Supreme Court and thus effectively
overrule Supreme Court decisions?'® All of these issues require consideration of
who 1s the authoritative interpreter of the Constitution.

18 74 ar 709.

" Goe §2.8.

151 his topic is discussed in §2.9.
16 Discussed in §3.6.2.
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§2.1 INTRODUCTION

Article 111

Article III of the Constitution, a substantial departure from the Articles of
Confederation, created the federal judiciary and defines its powers. The
Confederation Congress had very limited authority to create courts, and the
only national court established under the Articles was the Court of Appeals in
Cases of Capture. This court existed for admiralty cases, speciﬁcally for instances
in which AITIEI ican ships seized vessels, termed “prizes,” belonging to enemy
countries.' The Confederation Congress also had the authori ity to establish courts

$2.1 'John P. Frank, Historical Bases of the Federal Judicial System, 13 Law & Contemp.
Probs. 3, 8 {1948).
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to punish piracies, but this power was immediately delegated to the states and
never exercised at the national level.”

The Constitutional Convention recognized the need for a federal judiciary
and unanimously approved Edmund Randolph's resolution “that a National
Judiciary be established.”™ Article IIT covers seven important topics concerning
the federal judiciary.

First, the initial words of Article 11— “the judicial Power of the United States
shall be vested” — created a federal judicial system. Although there was substantial
disagreement about the appropriate structure and authority of the federal courts,
there was consensus that a national judiciary was necessary.

Second, Article ITI vests the judicial power “in one supreme Court and in such
inferior courts as Congress may from time to time ordain and establish.” A major
dispute at the Constitutional Convention was whether lower federal courts should
exist. The Committee of the Whole, echoing resolutions offered by Randolph,
proposed that there should be both a Supreme Court and inferior courts.* This
proposal drew strong opposition from those who theught that it was unnecessary
and undesirable to create lower federal courts. Opponents of lower federal courts
argued that state courts, subject to review by the Supreme Court, were sufficient to
protect the interests of the national government. Furthermore, lower federal
courts were perceived as an unnecessary expense and a likely intrusion on the
sovereignty of state governments.

But others expressed distrust in the ability and willingness of state courts to
uphold federal law. James Madison stated: “Confidence cannot be put in the State
Tribunals as guardians of the National authority and interests.”” Madison argued
that state judges are likely to be biased against federal law and could not be
trusted, especially in instances where there were conflicting state and federal
interests. Appeal to the Supreme Court was claimed to be inadequate to protect
federal interests because the number of such appeals would exceed the Court’s
limited capacity to hear and decide cases.

Thus, the question of whether state courts are equal to federal courts in their
willingness and ability to uphold federal law—an issue that continues to be
debated and that influences a great many aspects of the law of federal
jurisdiction® — has its origins in the earliest discussions of the federal judicial
power. The proposal to create lower federal courts was initially defeated, 5 votes
to 4, with two states divided.”

Madison and James Wilson then proposed a compromise. They suggested
that the Constitution mandate the existence of the Supreme Court, but leave it up

2 *|'here also were ad hoc tribunals to resolve border disputes among the states. See Henry
Melvin Hart, David L. Shapiro, & Daniel J. Meltzer, Hart & Wechsler's The Federal Courts and the
Federal System 4 n.17 (5th ed. 2003},

% | Max TFarrand, The Records of the Federal Convention of 1787 21 (1913).

trd. at 104-105.

51d at 27.

5 See, e.g., Burt Neuborne, The Myth of Parity, 90 Harv. L. Rev. 1105 (1977); ser alse Larry
Yackle, Reclaiming the Federal Courts (1994).

7 Farrand, supra note 8, al 125,
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to Congress to decide whether to create inferior courts. Their proposal was
adopted by a vote of eight states to two, with one state divided.® Congress, in its
first judiciary act in 1789, established lower federal courts, and they have existed
ever since,

Third, Article 11 ensures the independence of the federal judiciary by
according all federal judges life tenure, “during good Behaviour,” and salaries
that cannot be decreased during their time in office.” A crucial lasting difference
between federal and state court judges is the electoral accountability of the latter.
In 42 states, state court judges are subject to some form of electoral review.'® Some
contend that this makes federal courts uniquely suited for the protection of
constitutional rights.""

Fourth, Article III, §2, defines the federal judicial power in terms of nine
categories of “cases” and “controversies.” These nine categories fall into two major
types of provisions. One set of clauses authorizes the federal courts to vindicate
and enforce the powers of the federal government. ¥or example, federal courts
have authority to decide all cases arising under the Constitution, treaties, and laws
of the United States. Additionally, the federal courts have authority to hear all
cases in which the United States is a party. 'The federal government's powers in the
area of foreign policy are protected by according the federal courts authority to
hear all cases affecting ambassadors and other public ministers and consuls; to
hear all cases of admiralty and maritime jurisdiction; and to hear cases between a
state, or its citizens, and a foreign country, or its citizens.

A second set of provisions authorizes the federal courts to serve an interstate
umpiring function, resolving disputes between states and their citizens. Thus,
Article IIT gives the federal courts the authority to decide controversies between
two or more slates, between a state and citizens of another state,'? between citizens
of different states, and between citizens of the same state claiming land in other
states.

The fifth major topic covered in Article III is the allocation of judicial power
between the Supreme Court and the lower federal courts. Article 111 states that the

S I au 125, _

¥ Congress has created Jjudges without life tenure and salary protection, such as hankruptey
judges, magistrate judges, judges on specialized tribunats such as the Tax Court, and administrative
law judges. These judges are called “Article I judges,” and their tribunals are sometimes called
“legislative courts.” The constitutional limits on Congress’s ability Lo create such judges and courts are
discussed in Erwin Chemerinsky, Federal Jurisdiction 4-6 (4th ed. 2003).

19 See Larry Berkson, Scott Beller & Michele Grimaldi, Judicial Selection in the United States:
A Com}pendium of Provisions (1981).

1 See, e.g., Neuborne, supra note 6, av 1127-1128; buf see Michael E. Solimine & James 1.,
Walker, Constitutional Litigation in Federal and State Courts: An Empirical Analysis of Judicial
Parity, 10 Hastings Const. L.Q. 213, 230-231 (1983) (“It does not follow . . . that elections of state
judges .. will influence the subsequent decisions of clected judges.”).

'® This provision was essentially overturned by the adoption of the Eleventh Amendment, which
provides that the judicial power of the United States does not extend to cases hetween a state and
citizens of a different state or citizens of foreign nations. For a discussion of the Eleventh
Amendment, s¢¢ Chenerinsky, supra note 9, at 387-446. The Eleventh Amendment is discussed in
detail below in §2.10.

36




§2.1 Introduction

Supreme Court has original jurisdiction over cases affecting ambassadors, other
public ministers and consuls, and those in which a state shall be a party. In all other
cases, the Supreme Court is granted appellate jurisdiction, both as to law and fact,
subject to “such Exceptions and under such regulations as Congress shall make.”

The Supreme Court has held that Congress can give the lower federal courts
concurrent jurisdiction, even over those matters where the Gonstitution specifies
that the Supreme Court has original jurisdiction. '3 UUnder contemporary practice,
the Supreme Court’s original jurisdiction is limited to disputes between two or
more states.'?

Sixth, Article I1I prescribes that the trial of all crimes, except in cases of
impeachment, shall be by jury. Furthermore, it requires that the trial shall occur in
the state where the crime was commisted.

Finally, Article TII provides that treason shall consist only in “levying war”
against the United States or giving aid or comfort to the enemy and that no person
shall be convicted of treason except on testimony of two witnesses or confession in
open court. Article T concludes by stating that Congress has the power to
prescribe the punishments for treason, but that “no Attainder of Treason shall
work corruption of blood, or Forfeiture during the Life of the Person attained.” In
other words, the traitor’s heirs and descendants may be punished only for their
own wrongdoing.

Authority for Judicial Review

Interestingly, Article ITI never expressly grants the federal courts the power
to review the constitutionality of federal or state laws or executive actions. Perhaps
the silence reflects the shared understanding that courts possess the authority for
constitutional review and it was thought unnecessary to enumerate this. Perhaps
the silence reflects a failure to consider the issue in drafting the Constitution or
even the assumption that courts would not have this authority. Courts would exist,
as is the case in Great Britain, to hear civil and criminal cases, but not to declare
unconstitutional government actions.

There were proposals at the Constitutional Convention to create a Council of
Revision, comprised of the President and members of the national judiciary. The
Council of Revision would have reviewed “every act of the National Legislature
before [it went into effect).”'” The proposal was defeated every time it was raised.
Opponents successfully argued that it was undesirable to involve the judiciary
directly in the lawmaking process.

There have been 200 years of debate as to whether the rejection of the
Council of Revision also was an implicit rejection of the power of the federal courts

1% See, ¢.g., Ames v. Kansas ex rel. Johnson, 111 U.S. 449, 464 (1884) {allowing concurrent
jurisdiction over suits by ambassadors).

" For a discussion of Supreme Court jurisdiction see Chemerinsky, sufra note 9, at 21-24.

15 Farrand, supra note 3, at 21.
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to declare statutes unconstitutional.'® Professor Henry Monaghan cogently
remarked that it is “increasingly doubtful that any conclusive case can be made
one way or the other.”'”

However, from the earliest days of the country, the Supreme Cowrt has
claimed the power to review the constitutionality of federal and state laws and
executive actions. Section 2.2 reviews the seminal cases. Section 2.2.1 focuses on
Marbury v. Madison.'® Section 2.2.2 examines the initial cases establishing the
authority for the bupreme Court to review state court Jjudgments and proceedings:
Martin v. Hunter’s Lessee'® and Cohens v. Virginia® Because of these decisions, the
power of judicial review is firmly established and is an integral part of American
government, even though it is not expressly authorized in the text of the
Constitution,*!

Limits on the Federal Judicial Power

It is frequently stated and widely accepted that federal courts are courts of

limited jurisdiction. There are two primary restrictions on federal judicial power.
First, Article 111 of the Constitution defines the scope of federal court authority.
For example, Article IIT circumscribes the maximum extent of federal court
subject matter jurisdiction. Additionally, judicial interpretation of Article 11T has
created crucial doctrines that restrict access to the federal courts. For example, the
principles of standing, ripeness, mootness, and the political question doctrine
were created through judicial interpretation of Article I11I. These principles —
often termed Justiciability doctrines — are discussed in §§2.3 through 2.8. Section
2.3 begins with an introduction to the justiciability doctrines, and the subsequent
sections examine, in turn, the prohibition of advisory opinions, standing,
ripeness, mootness, and the political question doctrine.

Second, Congress plays an important role in limiting federal court
Jurisdiction. The Supreme Court has held that a federal court may hear a matter
only when there is both constitutional and statutory authorization. Thus, statutes
limit the jurisdiction of the federal courts and the reach of the judiciary’s power.
Additionally, under Article I11, §2, Congress has the power to create “exceptions
and regulations” to the Supreme Gourt’s appellate jurisdiction. However, what
Congress may do in exercising this power 1s very much disputed. Congress’s
ability to restrict the jurisdiction of the Supreme Court and the lower federal
courts is discussed in §2.9.

16 Spe, ¢e.g., 2 William Crosskey, Politics and the Constitution 1008-1046 (1953) (arguing that
Judicial review was not intended); Raoul Berger, Congress v. The Supreme Court (1969) {arguing that
Jjudicial review was intended).

'" Henry Paul Monaghan, The Constitution Goes to Harvard, 13 Harv: CR-C.L. 117, 125
(1978).

85 U.S. (1 Cranch) 137 (1803).

1914 U.S, (1 Wheat.) 304 (1816).

2 J.5. (6 Wheat) 264 (1821).

2 This is not 10 suggest that the debate over the desivability nfjudlu.al review is over. See, e.g.,
Mark Tushnet, Taking the Constitution Away from the Courts (2000) (arguing for the elimination of
constitutional judicial revicw).
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§2.2 The Authority for Judicial Review
Central Themes

Fxamination of constitutional and statutory limits on the federal judicial
power — the focus of this chapter — inevitably entails consideration of separation
of powers and federalism concerns. From a separation of powers perspective, a
decision about the appropriate content of the constitutional and statutory limits
on federal judicial power is a question about the proper role for the federal
judiciary in the tripartite scheme of American government. Determining the
courts’ constitutional authority or deciding Congress’s ability to control federal
court jurisdiction inescapably involves separation of powers analysis.

Also, because state courts are the primary alternative to federal courts, the
scope of federal judicial power is crucial in determining the authority of the state
courts. Expansion of federal judicial authority may be defended on federalism
grounds as necessary to protect the interesis of the federal government from state
intrusion. Bu, at the same time, increased federal court review can be opposed on
federalism grounds as usurping power properly reserved to the states.

§2.2 THE AUTHORITY FOR JUDICIAL REVIEW

§2.2.1 Marbury v. Madison: The Authority for Judicial Review of
Congressional and Presidential Actions

Marbury v. Madison is the single most important decision in American
constitutional law." It established the authority for the judiciary to review the
constitutionality of executive and legislative acts. Although the Constitution is
silent as to whether federal courts have this authority, the power has existed ever
since Marbury.

Facts

_ The election of 1800 was fiercely contested, with the three most important
candidates being the incumbent John Adams, Thomas Jefferson, and Aaron
Burr.? Jefferson received a majority of the popular vote but tied in the electoral
college vote with Burr. The clear loser among the three was President Adams.

§2.2 '5 U.S. (1 Cranch) 187 (1803},

2 For an excellent review of the factual background and of the Supreme Court’s decision, see
William Van Alstyne, A Critical Guide to Marbury v. Madison, 1969 Duke LJ. 1. For an excellent
description of the events during the election of 1800, see David McCulloch, john Adams (2001).

The 200th anniversary of Marbury, in 2003, produced a number of important, excellent articles
reexamining the case and its impact. See, e.g., Davison M. Douglas, The Rhetorical Uses of Marbury v.
Madison: The Emergence of a ‘Great Case’, 38 Wake Forest L. Rev. 375 {2003); Richard H. Fallon, Jr.,
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In January 1801, Adams’s secretary of state, John Marshall, was named to
serve as the third chief justice of the United States Supreme Court.” Throughout
the remainder of Adams’s presidency, Marshall served as both secretary of state
and chief justice. Adams was a Federalist, and the Federalists were determined to
exercise thenr influence before the Republican, Jefferson, took office. On
February 13, 1801, Cengress enacted the Circuit Judge Act, which reduced the
number of Supreme Court justices from six to five, decreasing the opportunity for
Republican control of the Court. The Act also eliminated the Supreme Court
justices’ duty to serve as circuit judges and created 16 new judgeships on the circuit
courts. However, this change was short-lived; in 1802, Congress repealed this
statute, restoring the practice of circuit riding by Supreme Court justices and
eliminating the newly created circuit court judgeships. The constitutionality of
congressional abolition of judgeships was not tested in the courts,

On February 27, 1801, less than a week hefore the end of Adams’s term,
Congress adopted the Organic Act of the District of Columbia, which authorized
the president to appoint 42 justices of the peace. Adams announced his
nominations on March 2, and on March 3, the day before Jefferson’s
inauguration, the Senate confirmed the nominees. Immediately, Secretary of
State (and Chief Justice) John Marshall signed the commissions for these
individuals and dispatched his brother, James Marshall, to deliver them. A few
commissions, including one for William Marbury, were not delivered before
Jefferson’s inauguration. President Jefferson instructed his secretary of state,
James Madison, to withhold the undelivered commissions.

Marbury filed suit in the United States Supreme Court seeking a writ of
mandamus to compel Madison, as Secretary of State, to deliver the commission.,
Marbury claimed that the Judiciary Act of 1789 authorized the Supreme Court to
grant mandamus in a proceeding filed initially in the Supreme Court. Although
Marbury’s petition was filed in December 1801, the Supreme Court did not hear
the case until 1803 because Congress, by statute, abolished the June and
December 1802 Terms of the Supreme Court.*

Holding

The Supreme Court ruled against Marbury and held that it could not
constitutionally hear the case as a matter of original jurisdiction. The Court held
that although the Judiciary Act of 1789 authorized such jurisdiction, this provision
of the statute was unconstitutional because Congress cannot allow original
Jurisdiction beyond the situations enumerated in the Constitution.

Marbury and the Constitutional Mind: A Bicentennial Essay on the Wages of Doctrinal T'ension, 91
Calif. L. Rev. 1 (2003); Robert . Reinstein & Mark C. Radhert, Reconstructing Marbury, 57 Ark. L.
Rev. 730 (2005); Louisec Weinberg, Qur Marbury, 89 Va. L. Rev. 1285 (2003); G. Edward Wl’ute The
Constltu[lonal Journal of Marbury v. Madison, 89 Va. L. Rev. 1463 (2003).

F01 a description of how Adams made this appointment, see McCulloch, id.

* The constitutionality of Congress abolishing Terms of the Supreme Court has never been
tested, but it is hard to imagine that it would be deemed constitutional.

A
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Before examining the Court’s reasoning, it should be questioned whether the
Court acted improperly in considering any of the issues presented besides the
jurisdictional question. It, of course, is a long-standing principle that “the first
question necessarily is that of jurisdiction.” Because the Court held that it lacked
jurisdiction, all of the other parts of the opinion—such as considering whether
the commission had vested and the ability of the judiciary to review the executive’s
action —were arguably improper.

Perhaps these parts of the opinion were meant to show that the Court saw no
way to decide the case without considering the constitutionality of the statute. Or
perhaps these parts of the opinion were simply Chief Justice Marshall’s way of
chastising the Jefferson administration for its refusal to deliver the commissions.
Politically, Marshall knew that a ruling in favor of Marbury would be futile; the
Jefferson administration would ignore it, and that would undermine the Court’s
authority at the beginning of its history. Therefore, Marshall may have included
the initial parts of the opinion to show that the Jefferson administration
improperly denied Marbury his comrmission, knowing that it was the most
Marshall could do for Marbury.

Indeed, it can be questioned whether John Marshall should have participated
in deciding the case at all because of his conflict of interest. He was the secretary of
state who signed Marbury's commission and who was responsible for its delivery.
In light of his participation in the events that gave rise to the litigation, there were
strong grounds for Marshall to have recused himself.

Marshall likely perceived that the case presented a unique opportunity: the
chance to claim the power of judicial review, but in a context least likely to draw
opposition. The statutory provision being declared unconstitutional was one that
enlarged the judiciary’s power, and the Jefferson administration obviously
welcomed the result. As Robert McCloskey wrote: “[The] decision was a
masterwork of indirection, a brilliant example of Marshall’s capacity to sidestep
danger while seeming to court it, to advance in one direction while his opponents
are looking in another.”®

Issue 1: Does Marbury Have a Right to the Commassion?

Chief Justice Marshall structured the opinion around three questions.7 First,
does Marbury have a right to the commission? Second, if so, “do the laws of his
country afford him a rcs:mt::dy?”B Third, if so, can the Supreme Court issue this
remedy? Chief Justice Marshall then answers each question in turn.”

As to the [irst question, the Court concluded that Marbury had a right to the
commission because all appropriate procedures were followed. Chief Justice

% Ex parte McCardle, 74 U.S. (7 Wall.} 506, 512 (1869).

5 Robert McCloskey, The American Supreme Court 40 {1960).

75 U8, at 154,

.

9 Professor Van Alstyne has done a superb job af showing that for each question an alternative

answer would have been equally, or even more, plausible. See Van Alstyne, supra note 2.

2%
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Marshall concluded: “It is. .. decidedly the opinion of the court, that when a
commission has been signed by the President, the appointment is made; and that
the commission is complete, when the seal of the United States has been affixed to
it by the Secretary of State.”'’

The Court might have decided this issue differently. President Jefferson took
the position that “if there is any principle of law never yet contradicted, it is that
delivery is one of the essentials to the validity of the deed.”"" But the Court
rejected this view and ruled that delivery was merely a custom and that therefore
withholding Marbury’s commission was “violative of a vested legal right.”'?

Issue 2: Do the Laws Afford Marbury a Remedy?

Chief Justice Marshall’s initial answer to this question was that “[t]he very
essence of civil liberty certainly consists in the right of every individual to claim the
protection of the laws, whenever he receives an injury.”'” The specific issue was
whether the Court could give Marbury a remedy against the executive branch of
government. The Court answered this by declaring that “[t]he government of the
United States has been emphatically termed a government of laws, and not of
men.”'* In other words, no person —not even the president—is above the law.

The Court then drew a distinction as to when the judiciary could afford relief:
The judiciary could provide remedies against the executive when there is a
specific duty to a particular person, but not when it is a political matter left to
executive discretion. Chief Justice Marshall wrote:

[W]here rhe heads of departments are the political or confidential agents of the
executive, merely to execute the will of the President, or rather to act in cases in
which the executive possesses a constitutional or legal discretion, nothing can
be more pertectly clear than that their acts are only politically examinable. But
where a specific duty is assigned by law, and individual rights depend upon the
performance of that duty, it seems equally clear that the individual who
considers himself injured, has a right to resort to the laws of his country for a
remedy.'”

The Court returned to this distinction in considering the next issue: whether
mandamus was an appropriate remedy.

Issue 3: Can the Supreme Court Issue This Remedy? Is Mandamus an
Appropriate Remedy?

In considering the former question, the Court again used the distinction
between ministerial acts, where the executive had a duty to perform, and political

195 U8, at 162.

"' Quoted in Van Alstyne, supra note 2, at 9.
"2 Quoted in Van Alstyne, supra note 2, at 9.
' Id. at 163.
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acts, within the discretion of the executive. Judicial review, including mandamus,
was deemed appropriate only in the former realm. Chief Justice Marshall said:
“Questions, in their nature political, or which are, by the constitution and laws,
submitted to the executive, can never be made in this court....[But where
the head of department] is directed by law to do a certain act affecting the absolute
rights of individuals, ...it 15 not perceived on what ground the courts of
the country are further excused from the duty of giving judgment that right
be done to an injured individual "'

Marbury then establishes the power of the judiciary to review the
constitutionality of executive actions. Some matters —such as whether to veto
a bill or who to appoint for an office —are entirely within the president’s
discretion and cannot be judicially reviewed. But where the executive has a legal
duty to act or refrain from acting, the federal judiciary can provide a remedy,
including a writ of mandamus.

The Court’s claimed authority to review executive actions drew the most
criticism.? But because the Gourt announced this power in a case in which it ruled
in favor of the president, there was neither a confrontation nor disregard of a
judicial order. The power of the federal courts to review presidential actions is the
basis for many important Supreme Court decisions throughout American history.
Perhaps most notably, in United States v. Nixon, the Court’s holding — that the
president had to comply with a subpoena to provide tapes of conversations for use
in a criminal trial—led to the resignation of President Richard Nixon.'®

Does the Law Authorize Mandamus on Original Jurisdiction?

Having concluded that Marbury had a right to the commission and that the
Court had the authority to issue mandamus as a remedy, the Court then turned its
attention to the issue of jurisdiction. As mentioned above, there is a strong
argument that the Court should have begun with the jurisdictional question and
discussed nothing else once it concluded that jurisdiction was absent.

Marbury argued that the Supreme Court had original jurisdiction to hear his
suit for mandamus pursuant to section 13 of the Judiciary Act of 1789. The Court
agreed.'? Yet, a close reading of section 13 of the Judiciary Act raises doubts as to
the Court's conclusion. Section 13 stated, in part:

The Supreme Gourt shall also have appellate jurisdiction from the circuit courts
and courts of the several states, in the cases herein after specially provided
for;...and shall have power to issue writs of prohibition...to the district
courts, when proceeding as courts of admiralty and maritime jurisdiction, and
writs of mandamus, in cases warranted by the principles and usages of law, to
any court appointed, or persons holding office, under the authority of the
United States.™

6 14, at 170-171.

17 See, e.g., 1 Charles Warren, The Supreme Court in United States History 232 (rev. ed. 1926).
% 418 U.S. 683 (1974), discussed in §4.53.

95 US, at 174

20 The Judiciary Act of 1789, 1 Stat. 73, 81 at §13.
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Although the Court read this statute as granting it original jurisdiction over
requests for mandamus, alternative readings seem even more plausible.*' For
example, the statute might be read as pertaining only to the Court’s appellate
Jurisdiction because that is the only type of jurisdiction mentioned. Alternatively,
the statute might be understood as according the Court the authority to issue
mandamus where appropriate, in cases properly within its jurisdiction. By this
reading, the statute does not create original jurisdiction, but simply grants the
Court the remedial powers when it has jurisdiction. Under either of these
approaches, Marbury still would have lost, but the Court would have avoided the
question as to whether the statute was constitutional and thus would have lost the
opportunity to announce its power to declare statutes unconstitutional..

Does Mandamus on Original Jurisdiction Violate Article III?

Once it concluded that section 13 of the Judiciary Act of 1789 authorized
mandamus on original jurisdiction, the Court then considered whether this
violated Article I11. The Court concluded that Article TIT enumerated its original
jurisdiction and that Congress could not enlarge it. Article 111 authorizes original
Jjurisdiction for suits “affecting Ambassadors, other public Ministers and Consuls,
and those in which a State shall be Party.” The Court said that Congress (a) could
not add to this list cases secking a writ of mandamus,

ChiefJustice Marshall stated: “Ifithad been intended to leave itin the discretion
of'the legislature to apportion the judicial power between the supreme and inferior
courts according to the will of that body, it would certainly have been useless to
have proceeded further than to have denned the judicial power, and the tribunals in
which it should be vested.”™ In other words, Marshall said that Article IIT's
enumeration of original jurisdiction would be “mere surplusage, . . . entirely without
meaning,” if Congress could add more areas of original jurisdiction.

Justice Marshall’s analysis again is open to question. Article I1I's enumeration
of the Court’s original jurisdiction still has meaning even if Congress can increase
it. Article III might be viewed as the floor, the minimum grant of jurisdiction that
cannot be reduced by Congress.**

[rrespective of possible alternative interpretations, the Court’s holding that
Congress cannot increase the Supreme Court’s original jurisdiction remains the
law to this day. However, the Court’s statement that the categories of original and
appellate jurisdiction are mutually exclusive has not been followed. The Supreme
Court subsequently held that Congress could grant the district courts concurrent

2! See Van Alstyne, siupra, note 2, at 14-16.

25 US. ar 174,

1.

#* For an excellent discussion of the scope of the Court’s power on original jurisdiction and a
critique of the reasoning in Marbury, see James F. Pfander, Marbury, Original Jurisdiction, and the
Court’s Supervisory Powers, 101 Colum. L. Rev. 1515 (2001).
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jurisdiction over matters within the Court’s original jurisdiction.”” More
generally, by viewing Article I1I as the ceiling of federal jurisdiction, Marbury
helped establish the principle that federal courts are courts of limited jurisdiction,
and that Congress may not expand the jurisdiction granted in Article 111 of the
Constituiion.

Can the Supreme Court Declare Laws Unconstitutional?

Having decided that the provision of the Judiciary Act of 1789 was
unconstitutional, the Court then considered the final question: Did it nonetheless
have to follow that provision or could the Court declare it unconstitutional? The
Court began by stating: “The question, whether an act, repugnant to the
Constitution, can become the law of the land, is a question deeply interesting to
the United States; but, happily, not of an intricacy proportioned to its interest,””"
Marshall then offered several reasons why the Court could declare federal laws
unconstitutional. Interestingly, although they are persuasive arguments, for each
there is a reasonable answer.

Marshall argued, for example, that the Constitution imposes limits on
government powers and that these limits are meaningless unless subject to judicial
enforcement. Borrowing from Alexander Hamilton’s Federalist No. 78, the Court
stated: “The powers of the legislature are defined and limited; and that those
limits may not be mistaken or forgotten, the constitution is written,”?” This is a
powerful argument for judicial review, but it must be remembered that many
other nations with written constitutions exist without according the judiciary the
power to invalidate conflicting statutes.”

Marshall also argued that it is inherent to the judicial role to decide the
constitutionality of the laws that it applies. In perhaps the most frequently quoted
words of the opinion, Marshall wrote: “Itis emphatically the province and duty of
the judicial department to say what the law i5."2Y However, the Court could
interpret and apply a law without deciding its constitutionality. As mentioned
above, there are other countries with judiciaries and constitutions, but without the
power of the courts to declare laws unconstitutional.*®

Marshall then argued that the Court’'s authority to decide “cases” arising
under the Constitution implied the power to declare unconstitutional laws
conflicting with the basic legal charter. But as Professor David Currie explains,
“jurisdiction over ‘cases arising under this Constitution’ need not mean that the
Constitution is supreme over federal laws as well as over execcutive or state

25 See, e.g., Ames v. Kansas ex rel. Johnson, 111 U.S. 449 (1884).

205 US. at 176.

27 5 1] §. ut 176, See ' The Federalist No. 78, at 446-469 (A, Hamilton) (Clinton Rossiter ed. 1961},

% See, e.g., Mauro Cappelletti, Judicial Review of Legislation: European Antecedents and
Adaptations, 79 Harv. L. Rev. 1209 (1966).

508, ar 177.

%0 An interesting and related question is whether this language from Marbury means that the
Court is the authoritative interpreter of the Constitution or just one voice among many. This is
discussed in §1.5.
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Chapter 2. The Federal Judicial Power
action.”' In other words, the Court's power to decide cases under the
Constitution still could have significant content even if the judiciary lacked the
power to invalidate federal statutes. The Court would apply federal statutes to
decide cases and could evaluate the constitutionality of state enactments.

Chiet Justice Marshall also defended judicial review on the ground that
Judges take an oath of office and that they would violate this oath if they enforced
unconstitutional laws. But this argument is question-begging: Judges would not
violate their oath by enforcing unconstitutional laws if they did not have the power
to strike down such statutes.”® In a famous state court dissenting opinion that
argued against judicial review, Justice Gibson stated: “[The] oath to support the
constitutton is not peculiar to the judges, but is taken indiscriminately by every
officer of the government, and is designed rather as a test of the political
principles of the man, than to bind the officer in the discharge of his duty.”*?

Finally, Chief Justice Marshall argued that judicial review is appropriate
because Article VI makes the Constitution “the sipreme law of the land”; “the
constitution itself 1s first mentioned; and not the laws of the United States generally,
but those only which shall be made in pursuance of the constitution, have that
rank,”? Again, though, to say that the Constitution should control over all other
laws does not necessarily mean that the judiciary has the power to invalidate laws.
'The supremacy clause in Article VI could be viewed as a declaration that Congress
only should enact laws if they are authorized by the Constitution,

Brilliance of John Marshall’s Opinion

The point of this discussion is not, of course, to argue that Chief Justice John
Marshall was wrong or that judicial review is illegitimate. History has proved the
opposite. Rather, the point is that constitutional judicial review was not axiomatic
or unassailable; it had to be established by the Supreme Court, and John Marshall
found the ideal occasion. He established judicial review while declaring
unconstitutional a statute that he read as expanding the Court’s powers. The
particular statutory provision invalidated was minor, and Marshall’s holding was a
victory for his opponents.

‘The brilliance of Marshall’s opinion cannot be overstated. Politically, he had
no choice but to deny Marbury relief; the Jetferson administration surely would
have refused to comply with a court order to deliver the commission. In addition,
there was a real possibility that Jefferson might seek the impeachment of the
Federalist justices in an attempt to gain Republican control of the judiciary. One
Jjudge, albeit a clearly incompetent jurist, already had been impeached, and not
long after his removal, the House of Representatives impeached Justice Samuel
Chase on the grounds that he had made electioneering statements from the bench

* David Currie, Federal Courts: Cases and Materials 27 (4th ed. 1990).

21,

# Eakin v. Raub, 12 Serg & Rawls 350 (Pa. 1823) {Gibson, J. dissenting), reprinted in Gerald
Gunther, Constitutional Law 17 (13th ed. 1997).

5 US. at 180,
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and had criticized the repeal of the 1801 Circuit Court Act.®® Yet, John Marshall
did more than simply rule in favor of the Jefferson administration; he used the
occasion of deciding Marbury v. Madison to establish the power of the judiciary and
to articulate a role for the federal courts that survives to this day.

The Supreme Court did not declare another federal statute unconstitutional
until 1857 in the infamous case of Dred Scott v. Sandford, which invalidated the
Missouri Compromise and helped to precipitate the Civil War.?® By then, the
power of the Court to consider the constitutionality of federal laws was an accepted
part of American government.

§2.2.2 The Authority for Judicial Review of State and Local Actions

Marbury established the power of the Supreme Court to review the constitution-
ality of federal executive actions and of federal statutes. Two other cases —Martin v.
Hunter’s Lessee® and Cohens v. Virginia®® —were key in establishing the Court’s
authority to review state court decisions.? Although the Constitution does not
explicitly say that the Supreme Court may review state court decisions, the
Judiciary Act of 1789 provided for Supreme Court review of state court
judgments. Section 25 of the Act allowed the Supreme Court to review state
court decisions by a writ of error to the state’s highest court in many situations,*°

Martin v. Hunter’s Lessee

The constitutional basis for such Supreme Court review was firmly established
by the Court in Martin v. Hunter’s Lessee.™' In Martin, there were two conflicting
claims to certain land within the state of Virginia. Martin claimed title to the land
based on inheritance from Lord Fairfax, a British citizen who owned the property.
The United States and England had entered into two treaties protecting the rights
of British citizens to own land in the United States. However, Hunter claimed that
Virginia had taken the land before the treaties came into effect and, hence, Martin
did not have a valid claim to the property.

The Virginia Court of Appeals ruled in favor of Hunter and, in essence, in
favor of the state’s authority to have taken and disposed of the land. The United
States Supreme Court issued a writ of error and reversed the Virginia decision.
The Supreme Court held that the federal treaty was controlling and that it
established Lord Fairfax’s ownership and thus the validity of inheritance pursuant
to his will. The Virginia Court of Appeals, however, declared that the Supreme

3% Gee Gunther, supra note 89 at 11.

36 6D U.S. (19 How.) 393 (1857), discussed in §9.3.1,

37 14 U.S. {1 Wheat) 304 (1816).

38 19 (.S, (6 Wheat.) 264 (1821).

¥ por an excellent discussion of these two cases, see David Currie, The Constitution in the
Supreme Court: The Powers of the Federal Gourts, 18011-1835, 49 U. Chi. L. Rev. 646 (1982).

10 Act of September 24, 1789, ch. 20, 1 Star. 73, 85-87.

4114 U.S. (1 Wheat) 304 (1816).

47

47
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Counrt lacked the authority to review state court decisions. The Virginia court
stated that the “Courts of the United States, therefore, belonging to one
sovereignty, cannot be appellate Courts in relation to the State Courts, which
belong to a different sovereignty —and, of course, their commands or instructions
impose no obligation.”*

The United States Supreme Court again granted review and, in a famous
opinion by Justice Joseph Story, articulated the Court's authority to review state
court judgments. Chief Justice John Marshall did not participate because he and
his brother had contracted to purchase a large part of the Fairfax estate that was at
issue in the litigation.™ Justice Story persuasively argued that the Constitution
presumed that the Supreme Court could review state court decisions. Story argued
that the Constitution creates a Supreme Court and gives Congress discretion
whether to create lower federal courts. But it Congress chose not to establish such
tribunals, then the Supreme Court would be powerless to hear any cases, except
for the few fitting within its original jurisdiction, unless it could review state court
rulings.™

Additionally, Justice Story explained the importance of Supreme Court
review of state courts. Justice Story said that although he assumed that “judges of
the state courts are, and always will be, of as much learning, integrity, and wisdom
as those of courts of the United States,” the Constitution is based on a recognition
that “state attachments, state prejudices, state jealousies, and state interests might
sometimes obstruct, or control, or be supposed to obstruct or control, the regular
administration of justice.”** Furthermore, Justice Story observed that Supreme
Court review is essential to ensure uniformity in the interpretation of federal law.
Justice Story concluded that the very nature of the Constitution, the con-
temporaneous understanding of it, and many years of experience all established
the Supreme Court’s authority to review state court decisions,

Cohens v. Virginia

The Supreme Court has never questioned its constitutional authority to take
appeals from state courts or to command state judiciaries to follow federal law. An
important elaboration of the Court’s power to take cases from state courts was
Cohens v. Virginia.*® Two brothers were convicted in Virginia state court of selling
District of Columbia lottery tickets in violation of Virginia law. The defendants
sought review in the United States Supreme Court because they claimed the
Constitution prevented them from being prosecuted for selling tickets authorized
by Congress. Virginia argued that the Supreme Court had no authority to review
state court decisions in general, and, in particular, review was not allowed in
criminal cases and in cases where a stale government was a party.

42 Quoted in Gunther, supra note 32, at 32.
43 1d. at 30.

M4 U, a $29.

19 Jd. ar 346-347.

19 U.S. 264, 386-387 (1821).
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The Supreme Court, in an opinion by Chief Justice John Marshall,
reaffirmed the constitutionality of section 25 of the Judiciary Act and the
authority of the Supreme Court to review state court judgments. The Court
emphasized that state courts often could not be trusted to adequately protect
federal rights because “[i]n many States the judges are dependent for office and
for salary on the will of the legislature.”*” The Court thus declared that criminal
defendants could seek Supreme Court review when they claimed that their
conviction violated the Constitution.™®

Cooper v. Aaron

The Supreme Court, of course, is not limited to reviewing state court
decisions; federal courts also have the authority to review the constitutionality of
state laws and the actions of state officials. This was resoundingly realfirmed in
Cooper v. Aaron in 1958.49 A federal district court ordered the desegregation of the
Little Rock, Arkansas, public schools. The state disobeyed this order, in part,
hased on a professed concern that compliance would lead to violence, and, in part,
based on a claim that it was not bound to comply with judicial desegregation
decrees.

In an unusual opinion, signed individually by each Justice, the Court rejected
this position and emphatically declared: “Article V1 of the Constitution makes the
Constitution ‘the supreme Law of the Land.”. .. Marbury v. Madison . . . declared
the basic principle that the federal judiciary is supreme in the exposition of the law
of the Constitution, and that principle has ever since been respected by this Court
and the Country as a permanent and indispensable feature of our constitutional
system. . .. Every state legislator and executive and judicial officer is solemnly
committed by oath. .. to support this Constitution.”’

§2.3 INTRODUCTION TO THE JUSTICIABILITY
DOCTRINES

Perhaps the most important limit on the federal judicial power is imposed by
a series of principles termed “justiciability” doctrines. The justiciability doctrines
determine which matters federal courts can hear and decide and which must be
dismissed. Specifically, justiciability includes the prohibition against advisory

‘7 Id. at 386-387.

# Additionally, the Supreme Court held that the Eleventh Amendment did not bar Supreme
Court appellate review of cases involving the state as a party because such review did not constitute a
“suit” against the state. ‘Id. at 407-409. For a discussion of the Eleventh Amendment, se¢ Erwin
Chemerinsky, Federal Jurisdiction, ch. 7 {4th ed. 2003). See also §2.10 infia, discussing the Eleventh
Amendment.

19 358 (JS. 1(1958).

50 14, at 18 {citations omitted).
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opinions, standing, ripeness, mootness, and the political question doctrine. Each
of these justiciability doctrines was created and articulated by the United States
Supreme Court. Neither the text of the Constitution, nor the framers in drafting
the document, expressly mentioned any of these limitations on the judicial power.

Constitutional v. Prudential Requirements

Although all of these requirements for federal court adjudication were
Judicially created, the Supreme Court has distinguished two different sources for
these rules. First, the Court has declared that some of the justiciability doctrines
are a result of its interpretation of Article III of the United States Constitution,
Article 111, §2, defines the federal judicial power in terms of nine categories of
“cases” and “controversies.” The Supreme Court repeatedly has said that the
requirement for “cases” and “controversies” imposes substantial constitutional
limits on federal judicial power.

Second, the Court has said that other justiciability doctrines are derived not
from the Constitution, but from prudent judicial administration. In other words,
although the Constitution permits federal court adjudication, the Court has
decided that in certain instances wise policy militates against judicial review,
These justiciability doctrines are termed “prudential.”

The distinction between constitutional and prudential limits on federal
Judicial power is important because Congress, by statute, may override prudential,
but not constitutional, restrictions. Because Congress may not expand federal
judicial power beyond what is authorized in Article 11T of the Constitution, a
constitutional limit on federal judicial review may not be changed by federal law.
But since prudential constraints are not derived from the Constitution, Congress
may instruct the federal courts to disregard such a restriction. !

It must be emphasized that both constitutional and prudential limits on
Justiciability are the product of Supreme Court decisions. ‘The Court determines
whether a particular restriction is constitutional or prudential in its explanation of
whether the rule derives from Article III or from its views of prudent judicial
administration. Some Jjusticiability doctrines, such as standing, have both
constitutional and prudential components. In other instances—for example,
the political question doctrine — the Court has not announced whether it views
the limitation as constitutional or prudential.

Policies Underlying Justiciability Requirements

A clear separation of the constitutional and prudential aspects of the
Justiciability doctrines is often difficult because both reflect the same basic policy

§2.3 'See, e.g, Warth v. Seldin, 422 U.S. 490, 501 (1973) (“Congress may grant an express
right of action to persons who otherwise would be barred by prudential standing rules.”). Jd. at 500-
501 {die requirements for injury and causation are constitutionally required; the ban on third-party
standing and the prohibition against federal courts deciding generalized grievances are prudential);
but see Lujan v. Defenders of Wildlife, 504 U.S, 555 (£992) (declaring that the ban on generalized
grievances is constitutional, not prudential).
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§2.3 Introduction to the Justiciability Doctrines

considerations. In fact, all of the justiciability doctrines are premised on several
important concerns. First, the justiciability doctrines are closely tied to separation
of powers. Chief Justice Warren explained that the “words [cases and contro-
versies] define the role assigned to the judiciary in a tripartite allocation of power
to assure that the federal courts will not intrude into areas committed to the other
branches of government.”® The justiciability doctrines define the judicial role;
they determine when it is appropriate for the federal courts to review a matter and
when it is necessary to defer to the other branches of government.

Second, the justiciability doctrines conserve judicial resources, allowing the
federal courts to focus their attention on the matters most deserving of review. For
example, the justiciability doctrine termed “mootness” conserves judicial
resources by allowing the federal courts to dismiss cases where there no longer
is a live controversy. Many influential commentators have argued not only that the
federal courts have finite resources in terms of time and money, but also that the
federal judiciary has limited political capital.® That is, these commentators
contend that federal courts generally depend on the other branches to voluntarily
comply with judicial orders and that such acquiescence depends on the judiciary’s
credibility. Justiciability doctrines permit  the judiciary to expend its
political capital only when necessary and not to squander it on matters
inappropriate for judicial review.!

Third, the justiciability doctrines are intended to improve judicial decision
making by providing the federal courts with concrete controversies best suited for
judicial resolution. The Supreme Court explained that the requirement tor cases
and controversies “limit[s] the business of federal courts to questions presented in
an adversary context and in a form historically viewed as capable of resolution
through the judicial process.”” Because federal courts have limited ability to
conduct independent investigations, they must depend on the parties to fully
present all relevant information to them. It is thought that adverse parties, with a
stake in the outcome of the litigation, will perform this task best. Many of the
justiciability doctrines exist to ensure concrete controversies and adverse
litigants.6

Finally, the justiciability doctrines also promote fairness, especially to
individuals who are not litigants hefore the court. The justiciability doctrines
generally prevent the federal courts from adjudicating the rights of those who are
not parties to a lawsuit. It would be unfair to allow someone to raise a complaint on
hehalf of a person who is satisfied with a situation. Also, because judicial decisions

2 Flast v. Cohen, 392 U.S. 83, 95 {1968).

* Jesse Choper, Judicial Review and the National Political Process: A Funcoional Reconsidera-
tion of the Role of the Supreme Court 55-59 (1980); Alexander Bickel, The Least Dangerous Branch
901-268 (1962); but se¢ Erwin Chemerinsky, Interpreting the Constitution 134-138 (1987) {arguing
that the Court's legitimacy is not fragile and conserving judicial credibility should not be a primary
objective in constitutional interpretation).

+ Bickel, id. at 116 (arguing that justiciability requircments create “a time lag between legislation
and adjudication {and) strengthens the Court’s hand in gaining acceptance for its principles”).

®Hast v. Cohen, 392 U.S. at 95.

 See, e.g., Baker v. Carr, 369 U.5. 186, 204 {1962) (standing ensures “concrete adverseness”).
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almost inevitably affect many people other than the parties to the suit, it is thought
fairest to reserve court review for situations where it is truly necessary.

These policy considerations repeatedly recur in Supreme Court opinions
concerning particular justiciability doctrines. Yet, these justifications for limits on
the judicial role must be balanced against the need for judicial review. Federal
courts exist, in large part, to prevent and remedy violations of federal laws.
Federal judicial review is particularly important in enjoining and redressing
consututlonal violations inflicted by all levels of government and government
officers.® Thus, while Justiciability doctrines serve the important goals described
above, it is at least equally i important that the doctrines not prevent the federal
courts from performing their essential function in upholding the Constitution of
the United States and preventing and redressing violations of federal laws.

"The recurring issue is what should be the content of the justiciability doctrines
to achieve this balance between restraint and review. Inevitably, the debate turns
on a normative question concerning the proper role of the federal courts. Critics
argue that the Court has gone too far in limiting justiciability and preventing
federal courts from protecting and vindicating important constitutional rights.
But the Court’s defenders contend that the decisions have defined the properly
limited role of the tederal judiciary in a democratic society. This normative
question about the appropriate role of the federal judiciary thus is common to
discussions of each of the justiciability doctrines.

The debate over justiciability also centers on an issue of methodology: Should
the rules of justiciability be as clear and predictable as possible, or should the
doctrines be very flexible, permitting the federal courts discretion in choosing
which cases to hear and which to decline? Some argue that the justiciability
doctrines should be malleable, according judges great discretion in deciding
which cases warrant federal judicial review. For example, the late Professor
Alexander Bickel spoke of the “passive virtues” — the desirability of the Supreme
Court using discretionary doctrines SLILh as justiciability to decline review where
prudence counsels judicial avoidance.”

But others contend that the rules deﬁmnq jurisdiction should be as firm and
predictable as is possible.'” They argue that it is undesirable for federal courts to
be able to manipulate justiciability doctrines to avoid cases or to make decisions
about the merits of disputes under the guise of rulings about justiciability. Thus,
another recurring theme is whether the Supreme Court has been sufficiently
spectfic and consistent in defining justiciability requirements — a question that, of

7 Lea Brilmeyer, The Jurisprudence of Article TIT: Perspectives on the “Case or Controversy”
Reguirement, 93 Harv, L. Rev. 297, 306-310 (1979) (describing fairness as a basis for justiciability
doctrines).

# For an excellent discussion of the importance of shaping justiciability doctrines to achieve this
goal, see Susan Bandes, The Idea of a Case, 42 Stan. L. Rev. 227 (1990).

? Alexander Bickel, The Supreme Court 1960 T'erm: Foreword: The Passive Virtues, 75 Harv.
L. Rev. 40 (1961).

'® Gene Nichol, Rethinking Standing, 72 Calif. L. Rev. 68 (1984); Gerald Gunther, The Subtle
Vices of the “Passive Virtues”—A Comment on Principle and Expediency in Judicial Review, 64
Colum. L. Rev. | (1964),
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course, depends on the normative question about the proper approach to
justiciability.

Other Limits on the Judicial Power

Additionally, there are other constitutional limits on federal judicial power,
such as the Eleventh Amendment which prevents federal court relief against state
governments.“ The Supreme Court also has identified a number of circum-
stances in which federal courts should abstain and refrain from deciding a matter
even though it is justiciable and all jurisdictional requirements are met.'?

Moreover, the Court has formulated other rules to guide its exercise of
discretion. For example, the Court has stated that it will avoid deciding
constitutional issues where there are nonconstitutional grounds for a decision,
where the record is inadequate to permit effective judicial review, or where the
federal issue is not properly presented.13

But the justiciability doctrines are, without a doubt, among the most
significant principles defining access to the federal courts. The doctrines are
enormously important, especially in constitutional litigation, in determining
whether a case can be heard and decided by a federal judge. As such, the doctrines
are crucial in defining the role of the federal courts in American society.

§2.4 THE PROHIBITION AGAINST ADVISORY OPINIONS

The core of Article 11T’ limitation on federal judicial power is that federal
courts cannot issue advisory opinions. In many states, state courts are authorized
to provide opinions about the constitutionality of pending legislaiion or on
constitutional questions referred to them by other branches of g_goverrmlelrlt.1 Such
advisory opinions are in many ways beneficial. By providing guidance to the
legislature, these rulings can prevent the enactment of unconstitutional laws. Also,
an advisory opinion can spare a legislature the effort of adopting statutes soon to
be invalidated by the courts and can save time by allowing the legislature to correct
constitutional infirmities at the earliest possible time.

' The Fleventh Amendment is discussed below in §2.10.

12 Gor a discussion of the abstention doctrines, see id. at 685-778.

13 See, v.g., Ashwander v. TVA, 907 1.5, 288, 346 (1936) (Brandeis, |., concurring) (articulating
principles governing Supreme Court review, including avoiding constitutional decisions where
possible). For an excellent criticism of the use of these avoidance doctrines, see Lisa Kloppenberg,
Playing It Safe: How the Supreme Court Sidesieps Hard Cases and Stunts the Development of Law
{2001). :

§2.4 !States permitting advisory opinions include Colorado, Florida, Maine, Massachusetts,
New Hampshire, Rhode Tsland, and South Dakota. Laurence Tribe, American Constitutional Law 73
n4 (3d ed. 1999); see also Henry Melvin Hart, David 1.. Shapiro & Daniel ]. Meltzer, Hart &
Wechsler's The Federal Courts and the Federal System 70 (5th ed. 2003).
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Justifications for Prohibiting Advisory Opinions

Despite these benefits, it is firmly established that federal courts cannot issue
advisory opinions. Many of the policies described in the previous section are
served by the prohibition of advisory opinions. First, separation of powers is
maintained by keeping the courts out of the legislative process. 'The judicial role is
limited to deciding actual disputes; it does not include giving advice to Congress
or the president.

Second, judicial resources are conserved because advisory opinions might be
requested i many instances in which the law ultimately would not pass the
legislature, The federal courts can decide the matter if it turns into an actual
dispute; otherwise, judicial review is unnecessary, a waste of political and financial
capital.

Third, the prohibition against advisory opinions helps ensure that cases will
be presented to the Court in terms of specific disputes, not as hypothetical legal
questions. As the Court explained in Flast v. Cohen: “[Tlhe implicit policies
embodied in Article 111, and not history alone, impose the rule against advisory
opinions. [The rule] implements the separation of powers [and] also recognizes
that such suits often are not pressed before the Court with that clear concreteness
provided when a question emerges precisely framed and necessary for decision
from a clash of adversary argument exploring every aspect of a multifaceted
situation embracing conflicting and demanding interests.”

Criteria to Avoid Being an Advisory Opinion

In order for a case to be justiciable and not an advisory opinion, two criteria
must be met. First, there must be an actual dispute between adverse litigants. This
requirement dates back to the earliest days of the nation. During the
administration of President George Washington, Secretary of State Thomas
Jefferson asked the Supreme Court for its answers to a long list of questions
concerning American neutrality in the war between France and England.? In his
letter to the justices, Jefferson explained that the war between these countries had
raised a number of important legal questions concerning the meaning of United
States’ treaties and laws. Jefferson’s letter said that “[t]he President therefore
would be much relieved if he found himself free to refer questions of this
description to the opinions of the judges of the [Court], whose knowledge of the
subject would secure us against errors dangerous to the peace of the United
States.” For example, Jefterson asked the justices, “May we, within our own ports,
sell ships o both parties, prepared merely for merchandise? May they be pierced
for guns?™

? Flast v. Cohen, 392 U.S. 83, 96-97 (1968) (citations omitred),

3 See H. Hart et al., supra note 1, al 65-67 (reprinting the correspondence between Jefferson and
the Supreme Court).

*1d. at 65.

% Id. at 66.
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The justices wrote back to President Washington and declined to answer the
questions asked. They explained that separation of powers would be violated if
they were to give such advice to another branch of government. The justices, in
their letter, stated: “[The] three departments of the government...being in
certain respects checks upon each other, and our being judges of a court in the last
resort, are considerations which afford strong arguments against the propriety of
our extra-judicially deciding the questions alluded to.”® The justices concluded
their letter in a gracious tone: “We exceedingly regret every event that may cause
embarrassment to your administration, but we derive consolation from the
reflection that your judgment will discern what is right, and that your usual
prudence, decision, and firmness will surmount every obstacle to the preservation
of the rights, peace, and dignity of the United States.””

For almost 200 years, then, it has been established that federal courts may not
decide a case unless there is an actual dispute between adverse litigants. For
example, federal courts must dismiss suits where the parties collude to bring the
matter to federal court in the absence of a real controversy between them. In
United States v. Johnson, the Supreme Court held that a suit brought by the plaintift
at the request of the defendant, who also financed and directed the litigation, had
to be dismissed.® The Court explained that “the absence of a genuine adversary
issue between the parties” meant that the case was not justiciable.”

Another example of the Court’s insistence on an actual dispute between
adverse litigants is Muskrat v. United Stales. ' Congress adopted a statute
expanding the participants in an allotment of land that was made to certain
Native American tribes. In order to facilitate resolution of constitutional questions
about the law, Congress subsequently adopted a statute permitting the filing of
two lawsuits in the Court of Claims to determine the validity of the earlier law.
Pursuant to this statutory authorization, a suit was initiated, but the Supreme
Court ruled that it was not justiciable. The interests of the Native Americans and
the government were not at all adverse. In the Court’s view, Congress simply had
adopted a statute authorizing the federal courts to issue an advisory opinion on
the constitutionality of a statute.

Many of the other justiciability doctrines seek to ensure the existence of an
actual dispute between adverse litigants. For instance, the standing requirement
that a plaintiff demonstrate that he or she has suffered or imminently will suffer an
injury is crucial in determining whether there is an actual dispute that the federal
courts can adjudicate. Likewise, the ripeness doctrine determines whether a
dispute has occurred yet or whether the case is still premature for review. Also, the
mootness requirement states that federal courts should dismiss cases where there
no longer is an actual dispute between the parties, even though such a controversy
might have existed at one time.

5 1d.

T Id. at 67,

8319 U.S, 302 (1943).
9 Id. at 304.

1919 1.8, 846 (1911).
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Second, in order for a case to be justiciable and not an advisory opinion, there
must be a substantial likelihood that a federal court decision in favor of a claimant
will bring about some change or have some effect. This requirement also dates
back to the Supreme Court’s earliest days. In Hayburn’s Case, in 1792, the Court
considered whether federal courts could express nonbinding opinions on the
amount of benefits owed to Revolutionary War veterans.'! Congress adopted a law
permitting these veterans to file pension claims in the United States Circuit
Courts. The judges of these courts were to inform the secretary of war of the nature
of the claimant’s disability and the amount of benefits to be paid. The secretary
could refuse to follow the court’s recommendation.

Although the Supreme Court never explicitly ruled the statute unconstitu-
tional, five ot the six Supreme Court justices, while serving as Circuit Court judges,
found the assignment of these tasks to be unconstitutional. The justices explained
that the duty of making recommendations regarding pensions was “not of a
judicial nature.”'* They said that it would violate separation of powers because the
judicial actions might be “revised and controuled [sic] by the legislature, and by an
othcer in the executive department. Such revision and controul we deemed
radically inconsistent with the independence of that judicial power which is vested
in the courts.”"?

In other cases as well, the Supreme Court has said that a case is a
nonjusticiable request for an advisory opinion if there is not a substantial
likelihood that the federal court decision will have some effect. For example, in
C. & S. Awr Lines v. Waterman Corp., the Supreme Court said federal courts could
not review Civil Aeronautics Board decisions awarding international air routes
because the president could disregard or modify judicial ruling.'* The Court
declared: “Judgments within the powers vested in courts by [Article IT1] may not
lawfully be revised, overturned or refused faith and credit by another Department
of Government. To revise or review an administrative decision which has only the
force of a recommendation to the President would be to render an advisory
opinion in its most obnoxious form.”'?

More recently, in Plant v. Spendthrift Farm, Inc., the Court applied the
principle of Hayburn's Case to find unconstitutional a federal statute that
overturned a Supreme Court decision dismissing certain cases.'® In 1991, the
Court ruled that actions brought under the securities laws, specifically §10(b) and
Rule 10(b)(3), had to be brought within one year of discovering the facts giving
rise to the violation and three years of the violation.'” Congress then amended the

9 U.S. (2 Call) 409 (1792).

Y ac 411

13 14,

1433 17.5. 103 {1948Y; see also United States v. Ferreira, 54 U.S. (13 How) 40 (1852) {denying
Jurisdiction because the secretary of treasury could refuse to pay claims under a treaty if they were
deewed to not be just and equitable).

5333 US, ar 113,

9514 1.8 211 (1995).

17 See Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 1.S. 350 (1991).
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Jaw to allow cases to go forward that were filed before this decision if they could
have been brought under the prior law.

In Plant, the Supreme Court declared the new statute unconstitutional as
violating separation of powers. Although the Court acknowledged that Hayburn’s
Case was distinguishable, the Court found Haybuwrn’s underlying principle of
finality applicable. Justice Scalia, writing for the Court, said that the Constitution
“gives the Federal Judiciary the power, not merely to rule on cases, but to decide
them.”'® He said that because the “judicial power is one to render dispositive
judgments,” the federal law “eflects a clear violation of e‘,eparation-of-powers.”'9
The statute was unconstitutional because it overturned a Supreme Court decision
and gave relief to a party that the Court had said was entitled to none.

The difficulty with Justice Scalia’s analysis is that Congress always has the
ability to overturn Supreme Court statutory interpretation by amending the law.
The Court’s concern was that Congress was reinstating cases that had been
dismissed by the judiciary. But it is not clear why Congress cannot give individuals
a cause of action, even if the courts previously ruled that none existed. For
example, if the Court ruled that a group of plaintiffs could not obtain relief under
a particular civil rights law, Congress surely could amend the law to overturn the
decision and also could provide retroactive effect for the new statute. Critics of
Plant argue that it is exactly what Congress did with regard to the securities law
after the Supreme Court's earlier ruling.

The Court refused to apply Plant in a subsequent case concerning the Prison
Litigation Reform Act (PLRA).?® A provision of the PLRA provides that an
injunction concerning prison conditions must be lifted by a federal court on a
motion by the government after it has been in place for two years, unless the court
finds that continuation of the order is needed to remedy ongoing constitutional
violations.2! The section of the Act also says that if the government moves to end
the injunction, the federal court must actwithin 30 days; if it does not do so, then it
must stay the injunction during the pendency of the proceedings.

The effect is that Congress, by statute, is ordering the suspension of a court
injunction, essentially overturning a final judgment. But in Miller v. French,?® the
Court, in a 5 to 4 decision, distinguished Plant and upheld this provision of the
Act. Justice O’Connor, writing for the majority, stressed that “[plrospective relief
under a continuing, exccutory decree remains subject to alteration due to changes
in the underlying law.”** Thus, unlike Plant, it is not the “last word of the judicial
department.”** Therefore, even though the PLRA provision had the effect of
retroaciively overturning a court’s order, it was permissible because Congress can
require federal courts to revise their jnjunctions to be in compliance with changes
in the law.

18 514 U.S. at 218,

19 1d at 211, 924
2018 U.S.C. §3626.

?1 18 U.S.C. §3626(b).
22 530 U.S. 327 (2000).
29 1d.

24 1l at 347.
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More generally, a federal court decision is purely advisory if it has no effect.
In fact, several of the other justiciability doctrines prevent review where there is
not a sufficient likelihood that the federal court decision will make some
difference. Onc of the requirements for standing is termed redressability: There
must be a substantial likelihood that a favorable federal court decision will remedy
the claimed injury. Also, if a case is moot, then the federal court decision will not
have any effect because the controversy already has been resolved.

‘The difficulty, however, is predicting in advance whether there is a substantial
enough chance that a federal court decision will have an effect so as to avoid being
an advisory opinion. As Professor Bickel expressed, “the finality or lack of it in
judicial judgments is rather a matter of degree.”®

Therefore, for a case to be justiciable, and for it not to be a request for an
advisory opinion, there must be an actual dispute between adverse litigants, and
there must be a substantial likelihood that a favorable federal court decision will
have some effect. These requirements must be met regardless of whether the
plaintiff seeks monetary, injunctive, or declaratory relief.

Are Declaratory Judgments Impermissible Advisory Opinions?

For a time early in this century, the Supreme Court expressed doubts about
whether suits for declaratory judgments could be justiciable.?® In fact, at one
point, Justice Brandeis said “[wlhat the plaintiff seeks is simply a declaratory
Judgment. To grant that relief is beyond the power conferred upon the federal
judiciary.”*’

But soon after this statement was uttered, the Supreme Court said that suits
for declaratory judgments are justiciable so long as they meet the requirements for
Judicial review. In Nashuville, C. & St. L. Ry. v. Wallace, the Court upheld the power
of federal courts to issue declaratory judgments. A company sought a declarator
Judgment that a tax was an unconstitutional burden on interstate commerce.”
The Supreme Court explained that because the matter would have been
Justiciable as a request for an injunction, so was the suit for a declaratory
Judgment capable of federal court adjudication. Justice Stone, writing for the
majority, explained, “The Constitution does not require that the case or
controversy should be presented by traditional forms of procedure, invoking
only traditional remedies. [Article 11} did not crystallize into changeless form the
procedure of 1789 as the only possible means for presenting a case or
controversy.”®® The Court emphasized that the focus was on “substance” and
“not with form” and that the case was justiciable “so long as the case retains the

25 Alexander Bickel, The Least Dangerous Branch 117 (1962). Professor Currie points out that
the federal government can always refuse to pay money judgments against it; yet, this does not make
such awards advisory opinions. See David Currie, Federal Courts 9 n.l {4th ed. 1990).

26 See Piedmont & Northern Ry. v. United States, 280 U.S. 469 (1930); Willing v. Chicago
Auditorium Assn., 277 U.S, 274 {1928}

27 1d. at 289,

28 988 U.S. 249 (103%).

I at 264
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essentials of an adversary proceeding, involving a real, not a hypothetical,
controversy.”*"

Wallace involved a request for relief pursuant to a state declaratory judgment
statute. However, soon after Wallace, Congress adopted the Declaratory Judgment
Act of 1934, authorizing a federal court to issue a declaratory judgment in a “case
or actual controversy within its jurisdiction.”31 In Aetna Life Insurance Co. v.
Haworth, the Supreme Court upheld the constitutionality of the Act.* The Court
concluded that “[w]here there is such a concrete case admitting of an immediate
and definitive determination of the legal rights of the parties in an adversary
proceeding upon the facts alleged, the judicial function may be appropriately
exercised although the adjudication of the rights of the litigants may not require
the award of process or the payment of damages.”* In other words, federal courts
can issue declaratory judgments if there is an actual dispute between adverse
litigants and if there is a substantial likelihood that the favorable federal court
decision will bring about some change.

An interesting fairly recent case that found a request for a declaratory
judgment to be nonjusticiable was Calderon v. Ashmus.®* The Antiterrorism and
Effective Death Penalty Act of 1996 provides that there is a one-year statute of
limitation for habeas corpus petitions, except in capital cases where the limitations
period is reduced to six months if a state provides adequate counsel for collateral
procev.edings.35 Death row inmates in California sought a declaratory judgment
that California had not complied with the requirements for providing counsel and
thus the six-month statute of limitations for habeas corpus petitions did not apply.

The United States Supreme Court unanimously held that the request for a
declaratory judgment was not justiciable. The Court explained that the
determination of whether the statute of limitations was six months or a year
would not resolve the key controversy between the inmate and the prison: whether
the prisoner was entitled to collateral relief. The Court stated that the “distuptive
effects of an action such as this are particularly great when the underlying claim
must be addressed in a federal habeas proceeding.”® The effect of Calderon is that
prisoners may individually receive a determination of the statute of limitations in
their case in the context of a ruling on their habeas corpus petition, but no
declaratory relief would be available.

Although the Supreme Court was unanimous, this is a puzzling ruling. As
explained above, declaratory judgments exist so that people can know their rights
in advance. Prisoners obviously have a need to know whether they have six months
or a year to file their habeas petitions. Calderon means that prisoners will need to
guess, and if a prisoner guesses wrong, assuming a year, when it is really six

80 14,

3lag 1.5.C. §2201. See also 28 U.S.C. §2202 (authorizing federal courts to entorce declaratory
judgments by appropriate further relief).

3300 U.S. 227 (1937).

53 Jd. ar 221,

31 593 17,8, 740 (1998).

5 110 Stat. 1214, Pub. L. No. 104-132, April 24, 1996.

38 Id. at 1699.
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months, the court will deny the petition as time barred. In capital cases, that
mistake can literally mean the difference between life and death. Although the
determination of the statute of limitations would not resolve whether any
particular prisoner was entitled to habeas corpus, it would have settled an
important issue between the litigants and thus not have been an advisory opinion.

Importance of Prohibition of Advisory Opinions

Although the Supreme Court expressly refers to the ban on advisory opinions
less frequently than the other justiciability doctrines, this should not be taken as an
indication that it is less important. Quite the contrary, the other justiciability
doctrines exist largely to ensure that federal courts will not issue advisory
opinions, because the prohibition of advisory opinions is at the core of Article III.
That is, it is because standing, ripeness, and mootness implement the policies and
requirements contained in the advisory opinion doctrine that it is usually
unnecessary for the Court to separately address the ban on advisory opinions.

§2.5 STANDING

§2.5.1 Imtroduction

Standing is the determination of whether a specific person is the proper party to
bring a matter to the court for adjudication. The Supreme Court has declared that
“[i]n essence the question of standing is whether the litigant is entitled to have the
court decide the merits of the dispute or of particular issues.”!

Standing frequently has been identified by both justices and commentators
as one of the most confused areas of the law. Professor Vining wrote that it is
impossible to read the standing decisions “without coming away with a sense of
intellectual crists. Judicial behavior is erratic, even bizarre. The opinions and
justifications do not illuminate.”® Thus, it is hardly surprising that standing has
been the topic of extensive academic scholarship and that the doctrines are
frequently attacked. Many factors account for the seeming incoherence of the law
of standing. The requirements for standing have changed greatly in the past 25
years as the Court has formulated new standing requirements and reformulated
old ones. The Court has not consistently articulated a test for standing; different
opinions have announced varying formulations for the requirements for
standing in federal court.” Moreover, many commentators believe that the

§2.5 'Warth v. Seldin, 422 U5, 490, 498 (1975).

# Joseph Vining, Legal Identity 1 (1978).

? The Court itsclf observed: “We need not mince words when we say that the concept of Art. 111
standing has not been defined with complete consistency in all of the various cases decided by this
Court.” Valley Forge Christian Cellege v. Americans United [or Separation of Church and State, 454
U.S. 464, 475 (1982).

O
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Court has manipulated standing rules based on its views of the merits of
particular cases.”

Most of all, though, the extensive attention to the standing doctrine reflects
its importance in defining the role of the federal courts in American society. Basic
policy considerations, about which there are strong arguments on both sides, are
at the core of the law of standing. The Court has identified several values which are
served by limiting who can sue in federal court.

Values Served by Limiting Standing

First, the standing doctrine promotes separation of powers by restricting the
availability of judicial review.® The Supreme Court explained that standing “is
founded in concern about the proper —and properly limited role — of the courts
in a democratic society.”® In Alien v. Wright, the Supreme Court declared that
standing is “built on a single basic idea — the idea of separation of powers.”” The
notion is that by restricting who may sue in federal court, standing limits what
matters the judiciary will address and minimizes judicial review of the actions
of the other branches of government. Indeed, the Court had said that the “stand-
ing inquiry is especially rigorous [because of separation of powers concerns]
when reaching the merits of a dispute would force [it] to decide whether an action
taken by one of the other two branches of the federal government was
unconstitutional.”®

However, concern for separation of powers also must include preserving the
federal judiciary’s role in the system of govermnent.9 Separation of powers can
be undermined either by overexpansion of the role of the federal courts or by
undue restriction. Standing thus focuses attention directly on the question of what
is the proper place of the judiciary in the American system of government.

Second, standing is said to serve judicial efficiency by preventing a flood of
lawsuits by those who have only an ideological stake in the outcome. ' But in light
of the high costs of litigation, one must wonder how large the burden really would
be without the current standing restrictions. Standing also 1s justified in terms of
conserving the Court’s political capital. The Courtonce stated: “Should the courts
seek to expand their power so as to bring under their jurisdiction ill-defined

* §ee, e.g., Gene Nichol, Jr., Abusing Standing: A Comment on Allen v. Wright, 133 U. Pa. L.
Rev. 635, 650 (1985); Mark ‘Fushnet, The New Law of Standing: A Plea for Abandonment, 62 Cornell
1. Rev. 663 (1977).

3 §g¢ Antonin Scalia, The Doctrine of Standing as an Essential Element of the Separation of
Powers, 17 Suffolk L. Rev. 8381 (1983} {describing standing asa function of separation of powers). For
a criticisn of this view, see Nichol, Abusing Standing, supra note 4.

5 Warth v, Seldin, 422 U.S. at 498.

7468 U.S. 797, 752 {1984); see also Lewis v. Casey, 518 U 5. 348, 353 n.3 (1996) (standing “has a
separation of powers component, which keeps courts within certain waditional bounds vis-a-vis the
other branches, concrete adverseness or not. That is where the ‘actual injury’ requirement comes
from.”}

& Raines v. Byrd, 521 U.S. 811, 819 (1997).

? Se¢ Susan Bandes, The Idea of a Case, 49 Stan. L. Rev. 227 (1990).

10 gee, e.g., United States v, Richardson, 418 U.S. 166, 192 (1974) {Powell, J., concurring).

fod |

61




Chapter 2. The Federal Judicial Power

controversies over constitutional issues, they would become the organs of political
theories. Such abuse of judicial power would properly meet rebuke and
restriction from other branches.”'! But the question, of course, is what constitutes
judicial abuse and what is appropriate court behavior.

Third, standing is said to improve judicial decision making by ensuring that
there is a specific controversy before the court and that there is an advocate with a
sufficient personal concern to effectively litigate the matter.'® The Supreme Court
has frequently quoted its words from Baker v. Carr, that standing requires that a
plainuffallege “such a personal stake in the outcome of the controversy as to assure
that concrete adverseness which sharpens the presentation of issues upon which
the court so largely depends for illumination of difficult constitutional questions.” 1

Yet the need for specificity is likely to vary; some cases present pure questions
of law in which the factual context is largely irrelevant. For example, if a city
government tomorrow banned all abortions within its borders, the surrounding
facts in the legal challenge almost surely would be immaterial. Also, the insistence
on a personal stake in the outcome of the litigation is a very uncertain guarantee of
high quality advocacy. The best litigator in the country who cared deeply about an
issue could not raise it without a plaintiff with standing; but a pro se litigant, with
no legal training, could pursue the matter on his or her own behalf.

Fourth, standing requirements are said to serve the value of fairness by
ensuring that people will raise only their own rights and concerns and that people
cannot be intermeddlers trying to protect others who do not want the protection
offered. The Court explained, “the courts should not adjudicate such rights
unnecessarily, and it may be that in fact the holders of those rights either do not
wish to assert them, or will be able to enjoy them regardless of whether the in-court
litigant is successful or not.”'? But standing requirements might be quite unfair if
they prevent people with serious injuries from securing judicial redress.'?

Thus, although important values are served by the doctrine of standing, these
same values also can often be furthered by expanding who has standing.
Ultimately, the law of standing turns on basic normative questions about which
there is no consensus."®

" United Pub. Workers v. Mitchell, 330 U.S. 75, 90-91 (1947).

'¥ Arelated idea, recently advanced by Professor Stearns, is that standing helps to preserve the
doctrine of stare decisis by limiting the ability of the Supreme Court to rendler inconsistent decisions
over tine. See Maxwell L. Stearns, Stunding Back from the Fovest: Justiciability and Social Choice, 83
Gal. L. Rev. 1309 {1995).

¥ 369 U.S. 186, 204(1962).

14 Singleton v. WulfF, 428 11.S, 106, 113-114 (1976). For an excellent explanation of this fairness
argument, se¢ Lea Brilmayer, The Jurisprudence of Article IIT: Perspectives on the “Case or
Controversy” Requirement, 93 Harv. L. Rev. 297, 306-310 (1979).

" $ee Richard Fallon, Of Justiciability, Remedies, and Public Law Litigation: Notes on the
Jurisprudence of Lyons, 59 N.Y.U. .. Rev. 1 (1984).

"% Indeed, some prominent commentators argue that the standing doctrine is unnecessary and
that standing should simply be a question on the merits of the plaintifP's claim. See William Fletcher,
The Structure of Standing, 98 Yale 1..]. 221, 223 (1988) (“The essence of a true standing question
is...[does] the plaintiff have a legal right to judicial enforcement of an asserted legal duty? This
question should be seen as a question of substantive law, answerable by reference to the statutory or
constitutional provision whose protection is invoked.” fd, at 229).

=0
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Requirements for Standing

The Supreme Court has announced several requirements for standing, all of
which must be met in order for a federal court to adjudicate a case. The Court has
said that some of these requirements are constitutional; that is, they are derived
from the Court’s interpretation of Article III and as constitutional restrictions
they cannot be overridden by statute. Specifically the Supreme Court has
identified three constitutional standing requirements.17 First, the plaintiff must
allege that he or she has suffered or imminently will suffer an injury. Second, the
plaintiff must allege that the injury is fairly traceable to the defendant’s conduct.
Third, the plainiiff must allege that a favorable federal court decision is likely to
redress the injury. The requirement for injury is discussed in §82.5.2. The latter
two requirements— termed causation and redressability —often have been
treated by the Court as if they were a single test: Did the defendant cause the
harm such that it can be concluded that limiting the defendant will remedy
the injury?'® Accordingly, these two requirements are considered together in
§2.5.3.

In addition to these constitutional requirements, the Court also has
identified three prudential standing principles. The Court has said that thesc
are based not on the Constitution, but instead on prudent judicial adminis-
tration. Unlike constitutional barriers, Congress may override prudential limits
by statute. First, a party generally may assert only his or her own rights and
cannot raise the claims of third parties not before the court. Second, a plaintift
may not sue as a taxpayer who shares a grievance in common with all other
taxpayers. However, in its most recent decision, the Supreme Counrt indicated
that the bar on citizen suits, obviously quite similar to the limit on taxpayer
suits, is constitutional and not prudemial.19 Third, a party must raise a claim
within the zone of interests protected by the statute in question. 'These
three standing requirements are discussed in §§2.5.4, 2.5.5, and 2.5.6,
respectively.””

Although the requirements for standing must be met in every lawsuit filed in
federal court, the issue frequently arises in cases presenting important consti-
tutional and public law statutory questions. As such, standing is crucial in defining
the scope of judicial protection of constitutional rights. Because standing is
jurisdictional, federal courts can raise it on their own and it may be challenged at
any point in the federal court proceedings.

17 for the Court’s articulation of these three censtitutional standing requiremenss, see £.g.,
Northeastern Florida Contractors v. Jacksonville, 508 U.8. 636, 663-664 (1993).

13§t should be noted that the Supreme Court indicated that causation and redressability are
separate and independent standing bartiers. Allen v. Wright, 468 U.S. at 758-759.

9 Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992), discussed below.

20 g pecialized standing problems, such as standing for legislators and standing for government
entities, are not covered. For a discussion of these topics, se¢ Erwin Chemerinsky, Federal Jurisdiction
(4th ed. 2003).
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§2.5.2 Injury

The Supreme Court has said that the core of Article III's requirement for cases
and controversies is found in the rule that standing is limited to those who allege
that they personally bave suffered or imminently will suffer an injury. The Court
explained, “[t]he plaintiff must show that he has sustained or is immediately in
danger of sustaining some direct injury as the result of the challenged official
conduct and the injury or threat of injury must be both real and immediate, not
conjectural or hypothetical.”?!

The injury requirement is viewed as advancing the values underlying the
standing and justiciability doctrines. Requiring an injury is a key to ensuring that
there is an actual dispute between adverse litigants and that the court is not being
asked for an advisory opinion. The judicial role in the system of separation of
powers is to prevent or redress particular injuries. Judicial resources are thought
to be best saved for halting or remedying concrete injuries. An injury is said to give
the plaintiff an incentive to vigorously litigate and present the matter to the court
in the manner best suited for judicial resolution. An injury ensures that the
plaintiff is not an intermeddler, but rather someone who truly has a personal stake
in the outcome of the controversy.

Requirement for a Personally Suffered Injury

'Two questions arise in implementing the injury requirement: What does it
mean 1o say that a plaintiff must personally suffer an injury; and what types of
injuries are sufficient for standing? Each issue warrants separate consideration.

The Supreme Court has declared that the “irreducible minimum” of
Article IIT's limit on judicial power is 2 requirement thata party “show he personally
has suffered some actual or threatened injury.”*? Two environmental cases from
the early 1970s illustrate this requirement. In Sierra Club v. Morton, the Sierra Club
sought to prevent the construction of a ski resort in Mineral King Valley
in California.** The issue was whether the plaintiff was “adversely affected or
aggrieved” so as to be entitled to seek judicial review under the Administrative
Procedures Act of the Interior Department’s decision. The Sierra Club, a national
membership organization dedicated to protecting the environment, asserted “a
special interest in the conservation and the sound maintenance of the national
parks, game refuges, and forests of the country.”

"The Supreme Court found this insufficient for standing purposes because
there was no allegation that any of the Sierra Club’s members ever had used

21 See, e.g., City of Los Angeles v. Lyons, 461 1.5, 95, 101-102 (1983) (citations omitted); see also
Lujan v, Defenders of Wildlife, 504 U.S. 555, 560 (1992} (“[By injury in fact we mean] an invasion of a
legally protected interest which is (a) concrete and particularized, . . . and (b) actual or imminent, not
‘conjectural’ or ‘hypothetical.”).

*Valley Forge Christian College v. Americans United for Separation of Church and State, 454
U.S. 4064, 472 (1982).

# 405 U.S. 727 (1972).
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Mineral King Valley. The Court stated: “The Sierra Glub failed to allege that it or
its members would be affected in any of their activities or pastimes by
the . .. development. Nowhere in the pleadings or affidavits did the Club state
that its members use Mineral King for any purpose, much less that they use itin any
way that would be significantly affected by the proposed actions of respondents.”*!
The Court concluded that “a mere interest in a problem, no matter how long
standing the interest and no matter how qualified the organization is in evaluating
the problem, is not sufficient.”?” Justice White is quoted in The Brethren as saying,
“Why didn’t the Sierra Club have one goddamn memberwalk through the park and
then there would have been standing to sue?”?% In fact, on remand, the Sierra Club
amended its complaint to allege that its members had used the park for activities
that would be disrupted by the ski resort, and it was then accorded standing.

Sierra Club can be contrasted with another decision banded down a year later
involving a group seeking to protect the environment. In United States v. Students
Challenging Regulatory Agency Procedures (SCRAP), the Supreme Court upheld the
standing of a group of students to seek review under the Administrative
Procedures Act of an Interstate Commerce Commission decision to increase
freight rates.?’ A group of law students at George Washington University Law
Center contended that the hike in railroad freight rates would discourage the use
of recycled goods because of the extra cost of shipping them. The lawsuit claimed
that a decrease in recycling would lead to more use of natural resources and thus
more mining and pollution. The students maintained that their enjoyment of the
forests, streams, and mountains in the Washington, D.C., area would be lessened
as-a result. The Supreme Court upheld the group’s standing, concluding that
aesthetic and environmental injuries are sufficient for standing so long as the
plaindiff claims to suffer the harm personally.

A comparison of Sierra Clib and SCRAP is revealing. The plaintifts complaint
must specifically allege that he or she has personally suffered an injury. Although
what constitutes a sufficient injury is discussed in detail below, it is worth noting
that these cases establish that an ideological interest in a matter is not enough for
standing. Yet, these cases also raise important policy questions. Why assume in
Sierra Club that the only ones injured hy the destruction of the park are those who
already have uscd it? As Professor David Currie explained, why cannot a person
upset by the destruction of the last grizzly bear be allowed to sue, even if he or she
never has scen a grizzly?‘28

The Supreme Court has continued to apply Sterra Club.*® In Lujan v. National
Wildlife Federation, the plaintiffs challenged the federal government policy

# Id. at 735.

* Hd. a1 739,

26 Bob Woodsvard & Scott Armstrong, The Brethren 164 n.# (1979).

27 412 U.S. 669 (1973).

28 Navid Currie, Federal Courts: Cases and Materials 42 {4th cd. 1990).

2 G0 alse Director, Office of Workers' Compensation Programs, Department of Labor v.
Newporl News Shipbuilding and Dry Dock Co., 514 U.S, 122 (1995) (holding that the Director of the
Office of Workers” Compensation Programs is not an aggrieved person under the Longshore and
Harbor Workers’ Compensation Act and thus did not have standing to seek review of decisions by the
Benefits Review Board that deny individuals benefits).
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lessening the environmental protection of certain federal lands.*® Two members
of the National Wildlife Federation submitted affidavits that they used land “in the
vicinity” of that which was reclassified and that the increased mining activity would
destroy the area’s natural beauty. The Supreme Court, however, said that this
allegation was too general to establish a particular injury, and thus the defendant
was entitled to prevail on summary judgment because of the plaintiffs lack of
standing. The Court quoted the district court’s finding that thousands of acres
were opened to development and “[a]t a minimum, [the]. .. affidavit is ambi guous
regarding whether the adversely affected lands are the ones she uses.”! In other
words, the plaintiffs were not entitled to standing unless they could demonstrate
that they used specific federal land that was being mined under the new federal
regulations.

More recently, the Supreme Court applied this principle in United States v.
Hays to hold that only a person residing within an election district may argue that
the lines for the district were unconstitutionally drawn in violation of equal
protection.” The Supreme Court has held that the government may use race in
drawing election district lines only if it meets strict scrutiny, even if the purpose is
to increase the likelihood of electing minority-race representatives.® In Hays, the
Court held that only individuals residing within a district suffer an injury from how
the lines for that district are drawn. The Court said that a “plaintiff [who] resides in
a racially gerrymandered district ... has standing to challenge the legislature’s
action,” but a plaintiff who resides outside the district fails to suffer “the injury our
standing doctrine requires.”**

It is understandable that the Court would want to limit who has standing to
challenge election district lines, but it seems hard to justify restricting standing to
those who actually reside within the districts. Why shouldn’t a voter residing in a
contiguous district, who claims to have been excluded because of the race-based
districting, also have standing?*® Drawing lines for one election district mevitably
atfects the lines for neighboring districts. It therefore seems arbitrary to say that
those within the district sufter an injury under the equal protection clause and all
others do not.

497 US. 871, 883 (1990).

31 Jd. at 888 (citation omitted).

%2 515 U.S. 787 (1995). The Court reaftirmed and applied this limitation on standing to
challenge election districts in Shaw v. Hunt, 517 U.S. 899, 904-905 {1996), and Bush v. Vera, 517 U.S.
952 (1996) (plurality opinion).

** Seee.g., Miller v. Johnson, 515 U.S. 900 (1995); Shaw v. Reno, 509 U.S. 630 (1993), discussed
m §9.3.5.3 and §10.8.4.

* 515 U.S at 745. Although the Court expressly said that the injury requirement was not met,
the Court also said that the case presented a “generalized grievance.” Id. at 745. This raises the
question of whether the Court coutinues to believe that the generalized grievance requirement is a
separate standing rule or simply another way of saying that there is not an injury sufficient for
standing purposes.

> But see Pamela S. Karlan, All Over the Map: The Supreme Court’s Voting Rights Trilogy,
1993 Sup. Ct. Rev. 245 (arguing that even voters who live in majority-minority districts should not
have standing).
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Application of Requirement for Personally Suffered Injury:

City of Los Angeles v. Lyons

Perhaps the most important application of the requirement for a personally
suffered injury is the requirement that a plainiiff seeking injunctive or declaratory
relief must show a likelihood of future harm. This was the holding in City of Los
Angeles v. Lyons. # Iyons involved a suit to enjoin as unconstitutional the use of
chokeholds by the Los Angeles Police Department in instances where the police
were not threatened with death or serious bodily injury. Adelph Lyons, a 24-year-
old black man, was stopped by the police for having a burnt-out taillight on his car.
Justice Marshall describes the uncontested facts:

After one of the officers completed a patdown search, Lyons dropped his
hands, but was ordered to place them back above his head, and one of the
officers grabbed Lyons hands and slammed them into his head. Lyons
complained about the pain caused by the ring of keys he was holding in his
hand. Within 5 to 10 seconds, the officer began to choke Lyons by applying a
forearm against his throat. As Lyons struggled for air, the officer handcuffed
him, but continued to apply the chokehold until he blacked out. When Lyons
regained consciousness, he was lying facedown on the ground, choking,
gasping for air, and spiiting up blood and dirt. He had urinated and defecated.
Fle was issued a traffic citation and released.”’

At the time of the suit, 16 people in Los Angeles had died from the choke-
hold— 12 of them black men.?® Lyons’s complaint alleged that it was the official
policy of the Los Angeles Police Department to use the chokeholds in situations
where officers were not faced with a threat of bodily injury or death.

The Supreme Court, in a 5 to 4 decision, ruled that Lyons did not have
standing to seek injunctive relief. Although Lyons could bring a suit seeking
damages for his injuries, he did not have standing to enjoin the police because he
could not demonstrate a substantial likelihood that he, personally, would be
choked again in the future. Justice White, writing for the Court, explained:
“Lyons’ standing to seek the injunction requested depended on whether he was
likely to suffer future injury from the use of the chokeholds by police officers.”*?
The Court concluded that “[absent a sufficient likelihood that he will again be
wronged in a similar way, Lyons is no more entitled to an injunction than any
other citizen of Los Angeles; and a federal court may not entertain a claim by any
or all citizens who no more than assert that certain practices of law enforcement
officers are unconstitutional.”*® Lyons thus establishes that in order for a person to

36 461 U.S. 95 (1983).

3 Id. 115 (Marshall, J. dissenting).

3 14 at 115-116 (Marshall, ]., dissenting).
9 1d. at 105.

0 rd ar 111
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have standing to seek an injunction, the individual must allege a substantial
likelihood that he or she will be subjected in the future to the allegedly illegal policy.

Not surprisingly, the Lyons decision has been strongly criticized. First, some
commentators have argued that the Court incorrectly assumed that Lyons would
suffer an injury in the future only if he would be choked again. The Court’s critics
argue that Lyons would continue to suffer a psychological injury — fear of being
subjected to a similar chokehold—so long as the police policy remained
unchanged.*'

Second, Lyons is criticized as representing a substantial departure from prior
practice both with regard to standing and in terms of civil procedure. Never
before had the Court determined standing on the basis of the remedy sought. In
fact, under the Federal Rules of Civil Procedure a plaintiff'is not even required to
request injunctive relief in the complaint in order to receive it as a remedy.*®

Third, critics argue that the Lyons rationale, if strictly followed, would have a
devastating effect on a substantial amount of public law litigation. Under the Lyons
holding, plaintiffs would have standing to seek injunctions only of ongoing
practices that were likely to directly harm them in the future. For example, a
student would have standing to challenge an ongoing public school practice of
holding prayer sessions every morning. But in many instances, plaintiffs seek
injunctions—as Adolph Lyons did— of policies sure to affect someone in the
future, but where a particular victim cannot be identified in advance.

Indeed, many lower courts have applied Lyons to prevent judicial review of
allegedly unconstitutional government policies. For example, lower federal courts
have dismissed the following for lack of standing: requests for injunctions to
regulate the use of the chemical mace by police; challenges to a state practice of
paying police officers a bonus if their arrest led to a conviction; and attempts to
halt strip searches conducted at county jails of those arrested for minor crimes,
Additionally, lower courts consistently have applied Lyons to prevent standing in
suits secking declaratory judgments where standing for injunctive relief would be
unavailable.**

Yet, defenders of the Zyons decision argue that Lyons was not completely
denied the ability to secure review of the police department’s use of chokeholds.

*! Gene Nichol, Jr., Rethinking Standing, 72 Gal. L. Rev. 68, 100-101 (1982).

* For an excellent development of this and other criticisms, see Fallon, supra note 15,

3 Curtis v, City of New Haven, 726 ¥.2d 65 (2d Cir. 1984) (no standing to challenge police use
of mace); Brown v. Edwards, 721 F.2d 1442 (5th Cir. 1984) (no standing to challenge state policy
awarding money to constables for each arrest they made that led to a conviction); Jones v. Bowman,
664 F. Supp. 433 (N.D. Ind. 1987) (no standing to challenge strip searches of women performed by
county jail); John Does 1-100 v. Boyd, 613 F. Supp. 1514 (I, Minn. 1985) (no standing to challenge
strip searches of people brought 1o the city jail for minor offenses).

 See, e.g., Fair Employment Council of Greater Washington, Inc. v. BMC Marketing Corp., 23
F.2d 1268 (D.C. Cir. 1994} (suit for injunctive and declaratory relicf to halt discriminatory placement
practices dismissed based on Lyons); Knox v. McGinais, 998 F.1405 (7th Gir, 1993) (prisoner’s suit to
stop prison officials from using “black box” restraining device dismissed based on Lyons); Alabama
Free Thought Association v. Moove, 893 I'. Supp. 1522 (N.D. Ala. 1995) (dismissed based on Lyons
request for injunctive and declaratory relief to halt judge from causing prayers 10 be uttered in the
Jury room and the placement of the 10 Commandments in the courtroom).
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The Court did not deny his standing to pursue a damages claim, and the
constitutionality of the chokehold could be adjudicated there. The Court’s
rationale is that a person does not have standing to seek an injunction unless there
is a reason to believe that he or she would directly benefit from the equitable relief.
But critics of Lyons respond that unconstitutional government policies will remain
in effect, especially in instances where damage suits cannot be brought or the
government is willing to pay the damages in order to maintain its policy.

Since Lyons, the Supreme Court has reaffirmed that a plaintff seeking
injunctive or declaratory relief must show a likelihood of future injury. For
example, in County of Riverside v. McLaughlin, the Court allowed plaintiffs standing
to challenge a county arraignment policy that allowed long delays before
arraignments over weekends and holidays.?> The Court rejected a motion to
dismiss based on Lyons and emphasized that plaintiffs were under arrest and in
custody at the time that they filed their lawsuits. The plaintiffs’ complaint alleged
that they were suffering a current injury and that they “would continue to suffer
that injury until they received the probable cause determination to which they
were entitled.”*®

In contrast, in Lujan v. Defenders of Wildlife, the Supreme Court considered a
challenge to a revision of a federal regulation that provided that the Endangered
Species Act does not apply to United States government activities outside the
United States or the high seas.”” The plaintiffs claimed that the failure to comply
with the Act “with respect to certain funded activities abroad increases the rate of
extinction of endangered and threatened s.pecies.”48

The Court expressly applied Lyons and held that the plaintiffs lacked
standing because they conld not show a sufficient likelihood that they would be
injured in the future by a destruction of the endangered species abroad. Two of
the plaintiffs had submitted detailed affidavits describing their trips abroad
and their viewing of endangered animals such as the Nile crocodile, the elephant,
and the leopard. The Court said that the fact that the women had visited the areas
in the past “proves nothing,” and their desire to return in the future—"some
day” —is insufficient for standing “without any description of concrete plans or
indeed any specification of when the some day will be.”*!

Justice Blackmun wrote a vehement dissent and lamented that the
requirement that a plaintiff have specific plans to return to a foreign country
created only a silly formality that a plaintiff must purchase a plane ticket in order
to sue.”® Moreover, the dissent challenged the majority’s assumption that a person

5500 U.S. 44 (1991).

9 1d. at b1

7 504 U.S. 555 (1992),

8 14 at 562 (citations omitted).

49 11 ar 564. See also Steel Co. v. Citizens for a Better Environment, 523 U.S. 83 (1998) (relying
on Lujan o deny standing to plaintiffs who sought relief for past violations of a federal law, but did not
seek compensation for themselves, and did not allege that the company was likely to violate the
statute in the future).

50 i a1 592 (Blackmun, J., dissenting). For a thorough criticism of Lujan, see Gass Sunstein,
What's Standing After Lujan: Of Citizen Suits, “Injuries,” and Article I11, 91 Mich. L. Rev. 163 (1992).
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is harmed by the destruction of the environment only if the individual has
concrete plans to visit the harmed place. Justice Blackmun stated: “1t cannot be
seriously contended that a litigant’s failure to use the precise or exact site where
animals are slaughtered or where toxic waste is dumped into a river means that he
or she cannot show injury.”!

What Injuries Are Sufficient?

The second major question concerning injury as a standing requirement is
what injuries are sufficient for standing? No formula exists for determining what
types of injuries are adequate to allow a plaintiff standing to sue in federal court.
The law is clear that injuries to common law, constitutional, and statutory rights
are sufficient for standing. More than 40 years ago, Justice Frankfurter wrote that
“[a] litigant ordinarily has standing to challenge governmental action of a sort
that, if taken by a private person, would create a right of action cognizable by he
courts. Or standing may be based on an interest created by the Constitution or a
statute.”? Past these categories, however, it is difficult to do more than identify the
types of interests that the Court has regarded as adequate bases for standing and
those that have been deemed insufficient.

Injuries to Common Law Rights

Injury (o rights recognized at common law— property, contracts, and
torts—are sufficient for standing purposes. In fact, for a time, the Court
appeared to suggest that only such injuries would be enough for standing; that
standing would be granted only if there would be a cause of action at common law
for similar harms caused by a private actor. In Tennessee Electric Power Co. v.
Tennessee Valley Authority, power companies attempted to enjoin the Tennessee
Valley Authority from producing and selling electricity.>® In denying the power
companies standing to restrain their potential competitor, the Court explained
that standing is unavailable “unless the right invaded is a legal right—one of
property, one arising out of a contract, one protected against tortious invasion, or
one founded on a statute which confers a privilege.>® Although such injuries are
obviously no longer exhaustive of those required for standing, violations of
common law rights remain sufficient for standing purposes.

U 14, at 594 (Blackmun, J., dissenting).

% Joine Anti-Fascist Refugee Cormm. v. McGrath, 341 U.S. 123, 152-153 (1951). Justice
Frankfurter also expressed the view that only these categories conld be a basis for standing; this
certainly no longer is true, as discussed below.

33306 US. 118 (1939).

* Id. a1 137-138.
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Injuries to Constitutional Rights

Injuries to constitutional rights are also adequate to accord standing. Two
qualifications are important. First, it is necessary to decide which constitutional
provisions bestow rights. The Supreme Court has held that suits to halt the
violation of certain constitutional provisions are nonjusticiable for lack of standing
because they present “generalized grievances.” For example, the Court refused to
find standing for plaintiffs seeking to enjoin violations of constitutional clauses
requiring a statement and account of all government expenditures and
preventing members of Congress from serving in the executive branch.”?
These cases and the generalized grievance standing bar are discussed in detail
in §2.5.5. In general, a person who claims discrimination or a violation of an
individual liberty, such as freedom of speech or due process of law, will be
accorded standing. But someone who seeks to prevent a violation of a
constitutional provision dealing with the structure of government is unlikely to
be accorded standing unless the person has suffered a particular harm distinct
from the rest of the population.

Second, while an injury to a constitutional right is clearly a basis for standing,
here remains the question of what facts are sufficient to establish such an injury. The
Supreme Court’s decision in Laird v. Tatum is illustrative.>® In Laird, the plaintifls
contended that their First Amendment rights were violated because their
expression was chilled by the army’s surveillance of domestic groups. The Court
said that “negations of a subjective ‘chill’ are not an adequate substitute fora claim of
specific present objective harm or a threat of specific future harm.”” However, it
should be noted that in other instances the Court has found a chilling effect on
speech to be a sufficient basis for standing. For example, in 1987, the Supreme
Court accorded an exhibitor of foreign films standing to challenge the Department
of Justice’s labeling the films as “political propaganda” under the Foreign Agents
Registration Act.”® The Court accepted as a sufficient injury the allegation that the
showing of films was chilled. The underlying point is that deciding whether there is
an injury to a constitutional right often requires an inquiry into the merits of the case
to determine whether a constitutional right was violated.

Injuries to Statutory Rights

Violations of rights created by statute also are sufficient for standing purposes.
"The Supreme Court has explained that “Congress may create a statutory right or
entitlement, the alleged deprivation of which can confer standing to sue even
where the plaintiff would have suffered no judicially cognizable injury in the
absence of statute.”™ Trafficante v. Metropolitan Life Insurance Co. illustrates

3 See Schiesinger v. Reservists Comm. to Stop the War, 418 U.S, 208 (1974); United States v.
Richardson, 418 U.5. 166 (1974), discussed in §2.5.5, below.

56408 US. 1 (1972).

"I, at 18-14.

38 peese v. Keene, 481 U.S, 465 (1987), discussed in greater detail in §11.2.4.5.

5 Warth v. Seldin, 422 11.5. 490, 514 (1975),
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this type of injury.”” In 7rafficante, two white residents of an apartment complex
were accorded standing to challenge the owner’s discrimination against black
applicants in violation of the Civil Rights Act of 1968.°! The Supreme Court
concluded that the statute created a right to be free from the adverse consequences
of racial discrimination and accepted the plaintiffs’ claim that they were injured in
being deprived of the right to live in an integrated cornmunity.®

The interesting question concerning injuries to statutory rights is how far
Congress can expand standing pursuant to this authority. For instance, the Clean
Air Act empowers “any person” to bring suit to enforce certain pollution control
regulations.”® In light of Trafficante, can Congress, by statute, create a right to
clean air, the violation of which is a sufficient injury for standing purposes? The
Court’s recent decision in Lujan v. Defenders of Wildlife indicates that such broad
authorizations for standing will not be allowed.®

In Iujan, the Court considered a challenge brought under the Endangered
Species Act which provides, in part, that “any person may commence a civil suit” to
enjoin a violation of the Act.®> The Court held that Congress could not create
standing in this manner. Justice Scalia, writing for the Court, stated: “To permit
Congress to convert the undifferentiated public interest in executive officers’
compliance with the law into an ‘individual’ right vindicable in the courts is to
permit Congress to transfer from the president to the courts the Chief Executive’s
most important constitutional duty, to take Care that the laws be faithtully
executed,”%

The relationship between Lujan and Trafficante is unclear. Perhaps the Court
will draw a distinction between statutes that create a specific statutory right, such as
aright to interracial housing, and those that are essentially procedural in creating
a right for any person to sue. This distinction is troubling, however, because if
Congress can create a right for all citizens, such as a right to have endangered
animals protected, then Congress should be able to authorize enforcement of the
right.

Alternatively, the Court may interpret statutes authorizing any citizen to sue
to expand standing to the maximum allowed by Article III. In other words,
Congress in expressly permitting such citizen suits, is seen as abrogating
prudential requirements and allowing standing so long as it is constitutionally
permissible. Support for this view is found in the Court's decision in Bennett v.
Spear.5” Ranch operators and irrigation districts filed an action under the
citizen-suit provision of the Endangered Species Act. The plaintiffs contended

50 400 U.S. 205 (1972).

51 49 1U.S.C. §3604,

52 See, e.g., Havens Realty Corp. v. Coleman, 455 U.5. 363 (1982); Gladstone, Realtors v. Village
ol Bellwood, 441 U.8. 91 (1979).

53 42 U.8.C. $7604(a).

5 504 U.S. 555 (1992).

8516 US.C. §1540(g).

56 504 1.5, 555, 562-563 (1992).

57 520 1.5, 154 (1997). Bennett’s discussion of the zoue of interest test is explained below in
§2.3.6.
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that the Act was violated in the proposed use of reservoir water to proiect certain
species of fish. The Supreme Court upheld the plaintiffs’ standing and cited
Trafficante as an instance where “standing was expanded to the full extent
permitted under Article 111.”%% Although the Court did not discuss Lujan, its
reasoning implies that in Trafficante, and in Bennett itself, the citizen suit provision
was a basis for standing because Article IIT’s requirements also were met; in Lujan,
the Article I1I standing requirements were not satisfied.

A subsequent standing case seems to confirm that Congress retains broad
authority to create injuries that are the basis for standing. In Federal Election
Commission v. Akins, the Court held that Congress, by statute, could create aright to
information and that the denial of such information was an injury sufficient to
satisfy Article TIL°? A group of voters brought suit challenging a decision by the
Federal Election Commission that the American Israel Public Affairs Committee
was not a “political committee” subject to regulation and reporting requirements
under the Federal Election Campaign Act of 1971. A federal statute authorizes suit
by any person “aggrieved” by a Federal Election Commission decision.

The Court granted standing and concluded that Congress had created aright
to information about political committees and that the plaintiffs were denied the
information by virtue of the Federal Election Commission’s decision. Justice
Breyer, writing for the Court, explained: “The ‘njury in fact’ that respondents
have suffered consists of their inability to obtain mformation —lists of AIPAC
donors...and campaign-related contributions and expenditures —that on
respondents’ view of the law, the statute requires that AIPAC make public.””®
In other words, the statute created a right to information, albeit a right that would
not exist without the statute, and the alleged infringement of that statutory right
was deemed sufficient to meet Article 11T and to allow standing under the broad
citizen suit provision for any aggrieved person.

Together Bennett v. Spear and Federal Election Commission v. Akins indicate that
Lujan should not be read as a broad limit on Congress’s ability to authorize suits.
So long as the plaintiff meets Article [II's injury requirement, and infringement of
a statutory right is sufficient in this regard, standing is permitted under a federal
statute permitting citizen suits.

Other Injuries Sufficient for Standing

Injuries to common law, constitutional, and statutory rights are sufficient for
standing. But these are not the only types of injuries that permit federal court
review. The Supreme Court has considered many other interests, finding some to
be a sufficient basis for a claim of injury, but concluding that others were
inadequate. No ascertainable principle exists to rationalize these rulings. For

58 1d. at 165.
59 594 1J.S. 11 (1998).
70 rd. at 21.
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example, the Court has ruled that a claim of an aesthetic or environmental harm is
sufficient to constitute an injury.”' In Lujan, for example, the Court conceded that
the “desire to use or observe an animal species, even for purely acsthetic purposes,
is undeniably a cognizable interest for purposes of standing.””* Recently, the Court
held that possible diminution of water allocations as a result of application of the
Endangered Species Act was a sufficient injiiry for standing.” Also, the Court has
allowed standing for those suflering economic harms”* or facing possible criminal
prosecutions for their actions.” The Court has held that the loss of the right to sue
in the forum of one’s choice is an injury sufficient to convey standing.”®

In Clinton v. New York City, an important decision which declared the line-itemn
veto unconstitutional, the Court found that a change in market conditions was a
sufficient injury to meet the standing requirement.”” President Clinton used
the line-item veto to cancel a tax provision that would have benefited sellers in a
transaction, but not a cooperative that was purchasing their company. None-
theless, the Court concluded that the cooperative had suffered an injury because
of the change in market conditions.

But other types of interests have been deemed insufficient for standing. For
instance, in Allen v. Wright, the Supreme Court refused to allow standing to
challenge the Internal Revenue Service’s policy of providing tax exemptions to
private schools that discriminated on the basis of race.”® The Court said that the
plaintiffs’ claim that they were stigmatized by the government's policy was
insufficient to constitute an injury for standing purposes. The Court explained:
“[Stigmatic injury] accords a basis for standing only to those persons who are
personally denied equal treatment....If the abstract stigmatic injury were
cognizable, standing would extend nationwide to all members of the particular
racial groups against which the Government was alleged to be discriminating by its
grant of a tax exemption to a racially discriminatory school.””

7! See United States v. Students Challenging Regulatory Agency Procedures, 412 U.S, 669, 686
(1973). I'or a creative approach to the problem of standing in environmental cases, see Christopher
Stone, Should Trees Have Standing? —Toward Legal Rights for Natural Objects, 45 §. Gal. 1., Rev.
450 (1972).

7 304 US. at 562-563.

3 Benneut v. Spear, 520 U.S. 154, 168 (1997).

™ Barlow v, Collins, 397 U.S. 159 (1970); Hardin v. Kentucky Utils. Co., 390 U.S. 1 (1968);
FCC v. Sanders Bros. Radio Station, 309 U.5. 470 (1940).

" Se¢ Laurence Tribe, American Constitutional Law 115 (3d ed. 2000) ("A persen subject to
criminal prosecution, or faced with its imminent prospect, has clearly established the requisite ‘injury
in fact’ o oppose such prosecution by asserting any relevant constitutional or federal rights.”),

76 See International Primate Protection League v. Administrators of ‘Tulane Educ. Fund, 500
U.5. 72 (1991) (allowing plaintiffs standing to challenge removal of a case from state to federal count,
even though plaintiffs lacked standing to challenge the government's action, which was the basis for
the lawsuit). See also Asarco v, Kadish, 490 U.S. 605 (1989) (a state court decision can create an injury,
and therefore be the basis for standing, even if plaintiffs initially would have lacked standing to sue in
federal court).

77 524 U.S. 417 (1998).

468 U.S. 737 (1984).

™ Id. at 755-756. Allen also denied standing based on failure to meet the causation requirement;
this is discussed below n §2.5.3,
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Another example where the Court deemed a harm as insufficient to meet the
injury requirement was in one of the companion cases to Roe v. Wade.®® Although
the Court found the claim of another plaintiff to be justiciable, the Court refused
to hear the challenge brought by a married couple to a law prohibiting abortion.
The couple claimed that their “marital happiness” was adversely affected because
they were “forced to the choice of refraining from normal sexual relations or of
endangering Mary Doe’s health through a possible pregnancy.”81 The Court
deemed this injury msufficient to confer standing.

It is difficult to identify a principle that explains why aesthetic or economic
injuries are sufficient for standing, but stigma or marital happiness are not. The
only conclusion is that in addition to injuries to common law, constitutional, and
statutory rights, a plaintiff has standing if he or she asserts an injury that the Court
deems sufficient for standing purposes.

§2.5.3 Causation and Redressability

Injury is necessary for standing, but not sufficient. A plaintiff also must allege and
prove that the personal injury is “fairly traceable to the defendant’s allegedly
unlawful conduct and likely to be redressed by the requested relief.”® These
requirements have been labeled causation — the plaintiff must allege that the
defendant’s conduct caused the harm —and redressability— the plaintff must
allege that a favorable court decision is likely to remedy the injury. The Supreme
Court has declared that both causation and redressability are constitutional
requirements for standing.®

Initially, the Supreme Court treated causation and redressability as iftheywere
a single test designed to determine whether a federal court decision would have
some effect. Causation was deemed relevant because if the defendant is the cause of
the plaintiff’s injury, then it is likely that halting the defendant’s behavior will stop
the injury. Redressability focuses directly on the same inquiry: Will the federal court
decision make a difference? Thus, in Wasth v. Seldin, the Court said that in order to
have standing a plaintiff must allege that “the asserted mjury was the consequence
of the defendants’ actions, or that the prospective relief will remove the harm.”%*

But in Allen v. Wright, the Court indicated that these are separate
requirements for standing.®® In its most recent articulation of the standing
doctrine, the Court has stated causation and redressability as distinct standing
hurdles, both of which must be met for a federal court to hear a case.®

80 410 U.S. 115 (1973).

81 1d. at 128 (citations ornitted).

¥ Allen v. Wright, 468 U.S. 737, 751 (1984).

B3 See, e.g., United States v. Hays, 515 U.S, 737, 743 (1995).

84 499 U.S. 490, 505 (1975).

85 468 11.8. 737, 753 n.19 (1984).

86 See, e.g., United States v. Hays, 515 U.8. at 743; Northeastern Florida Chapter of Assoc. Gen.
Contractors of’ A, v._]acksonville, Florida, 508 U.S. 656, 663 (1993); Lujan v. Defenders of Wildlife,
504 U.S. 555, 5360-561 (1992).
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Key Cases Concerning Causation and Redressability

The causation and redressability tests are best understood in the context of
the cases that first articulated the requirements: Linda R. S. v. Richard D.,% Warthv.
Seldin.™" Simon v. Eastern Kentucky Welfare Eights Organization,®® Duke Power Co. v.
Carolina Environmental Study Group, Inc.,” and Allen v. Wright."

In Linda R. S. v. Richard D., an unwed mother sought to have the father of her
child prosecuted for failure to pay child support. The state of Texas had a policy of
prosecuting fathers of legitimate children for not paying required child support,
but did not prosecute fathers of illegitimate children. The plaintiff argued that
this was unconstitutional discrimination on the basis of the child’s legitimacy. The
Supreme Court, however, dismissed the case for lack of standing. The Court
reasoned that even an injunction commanding state prosecutions would not
ensure that the mother would receive any additional child support money. The
Court explained that “if appellant were granted the requested relief, it would
result only in the jailing of the child’s father. ‘The prospect that prosecution, at
least in the future, will result in payment of support can, at best, be termed only
speculative.”"*

The importance of the causation and redressability doctrines as restrictions
on federal jurisdiction was made clear in Warth v. Seldin. In Warth, several
plaintiffs challenged the unconstitutionality of exclusionary zoning practices in
Penfield, New York, a suburb of Rochester. The plaintiffs included Rochester
residents who wanted to live in Penfield, but claimed that they could not because of
the zoning practices that prevented construction of multifamily dwellings and low-
income housing. Also, an association of home builders that wanted to construct
such housing joined as plaintiffs in the suit.”

The Supreme Court held that these plaintiffs lacked standing — even though
they alleged violations of their constitutional rights—because they could not
demounstrate that appropriate housing would be constructed without the
exclusionary zoning ordinances. The Court felt that the low-income residents
seeking to live in Penfield might not be able to afford to live there even if the
town’s zoning ordinances were invalidated. Also, the builders might not choose to
construct new housing in Penfield, regardless of the outcome of the lawsuit. Justice
Powell, writing for the Court, stated: “But the record is devoid of any indication
that these projects, or other like projects, would have satisfied petitioners’ needs at
prices they could afford, or that, were the court to remove the obstructions
attributable to respondents, such relief would benefit petitioners.”®!

57 410 U.S. 614(1073).

38 492 U S, 490 (1975).

8496 UK, 26 (1976).

W 488 ULS, 737 (1984),

U468 US. 787 (1984).

Y410 US. at 618.

* Other piaintifls included Rachester residents claiming injuries as taxpayers and an
organization suing on behalt of its members who desired interracial association. Taxpayer standing is
discussed in §2.5.5; standing for associations is discussed in §2.5.6.

499 U.S, at 505-506,
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Similarly, in Simon v. Eastern Kentucky Welfave Rights Organization, the Court
denied standing to plaintiffs who were clearly injured because the Court
concluded that the plaintiffs failed to meet the requirements for causation and
redressability.”® The plaintiffs challenged an Internal Revenue Service revision of
a Revenue Ruling limiting the amount of free medical care that hospitals receiving
tax-exempt status were required to provide. Whereas previously tax-exempt
charitable hospitals had to provide free care for indigents, under the new
provisions only emergency medical treatment of indigents was required. The
plaintiffs were individuals who claimed that they were denied needed medical
care, and hence injured, by hospitals receiving tax-exempt status.

Again, the Supreme Court denied standing, concluding that causation and
redressability were lacking. The Court said that it was “purely speculative”
whether the new Revenue Ruling was responsible for the denial of medical
services to the plaintiffs and that “the complaint suggests no substantial likelihood
that victory in this suit would result in respondents receiving the hospital
treatment they desire.”?®

In contrast, in Duke Power Co. v. Carolina Environmental Study Group, Inc., the
Supreme Court found the causation and redressability requirements to be
satisfied. In Duke Power, 40 individuals and two organizations challenged the
constitutionality of the Price-Anderson Act, which limited the liability of utility
companies in the event of a nuclear reactor accident.”” The plaintiffs argued that
the Price-Anderson Act violated the due process clause because it allowed injuries
to occur without compensation. The Supreme Court found standing to exist
because the construction of a nuclear reactor in the plaintiffs’ area subjected them
to many injuries, including exposure to radiation, thermal pollution, and fear of a
major nuclear accident. Furthermore, the Court accepted the lower court’s
conclusion that the causation and redressability tests were met because but for the
Price-Anderson Act the reactor would not be built and the plaintiffs would not
suffer these harms. After finding standing, the Court held that the Price-Anderson
Act was constitutional.

In Allen v. Wright, parents of black public school children brought a class
action suit challenging the failure of the Internal Revenue Service to carry out its
statutory obligation to deny tax-exempt status to racially discriminatory private
schools. The plaintiffs claimed two injuries. One was that they and their children
were stigmatized by government financial aid to schools that discriminate, As
described above, the Court held that this injury was too abstract to confer
standing. The plaintiffs also claimed that their children’s chances to receive an
integrated education were diminished by the continued tax breaks to discrimi-
natory schools. The parents argued that if the IRS enforced the law, the schools
either would stop discriminating or have to charge more money because of the

9% 496 U.S. 26 (1976).

96 Mat 4546.

97 49 1.5.C. §2210(c) (at the time Duke Power was decided, liability was limited to 560,000,000
for a single nuclear accident).
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loss of the tax breaks. Either way, more white students likely would attend the
public schools.

The Supreme Court acknowledged that this claim stated an injury, but denied
standing based on an absence of “causation.” The Court stated that “respondents’
second claim of injury cannot support standing because the injury alleged is not
fairly traceable to the Government conduct respondents challenge as unlawful . . .
From the perspective of the IRS, the injury to respondents is highly indirect and
results from the mdependent action of some third party not before the court.”® In
an important footnote, the Court stated that even though a change in IRS policy
might redress the injury, that is insufficient for standing because the IRS did not
cause the segregation. Justice O’Connor, writing for the Court, stated:

The fairly traceable and redressability components of the constitutional
standing inquiry were initially articulated by this Court as two facets of a single
causation requirement. . .. Cases such as this, in which the relief requested goes
well beyond the violation of law alleged, illustrate why it is important to keep
the inquiries separate if' the redressability component is to focus on the
requested reliel. Even if the relief respondents request might have a substantial
effect on the desegregation of public schools, whatever deficiencies exist in the
opportunities for desegregated education for respondents’ children might not
be traceable to IRS violations of the law.”

These cases illustrate that the causation/redressability standing requirements
are a powerful barrier to federal court review. Although in cases such as Linda v.
Richard, Warth, Stmon, and Allen there were serious allegations of constitutional
violations, access to the federal courts was denied.

Criticism and Defenses of the Requirement

The causation/redressability standing requirement has been quite contro-
versial. Its defenders argue that it simply implements the prohibition against
advisory opinions; if a federal court decision will have little effect, if it will not
redress the injuries, then it is an advisory opinion. But its critics contend that it
imposes an unjustified and unprincipled limit on the availability of the federal
forum.

One criticism of the redressability requirement is that it is undesirable because
itis an improper determination to make on the basis of the pleadings. All decisions
about standing initially are made on the basis of the pleadings, assuming all
allegations within them to be true. The criticism is that redressability is inherently a
factual question —how likely is it that a favorable court decision will have a
particular effect — that should not be made at the outset of a lawsuit. ['raditionally,

% 468 U.S. at 757 (citations omitted).
¥ Id. aL 753 n.19.
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courts consider whether equitable relief will have the desired effect at the remedy
stage, after there hasbeen an opportunity for discovery and a hearing on the merits.

For example, in Simon, a plaintff wanting to prove that the change in the
Revenue Rulings was responsible for the lack of free care for indigents would seek
to demonstrate that the hospitals economically would have little alternative but to
provide free care rather than lose their tax-exempt status. But this would require
discovery of the hospitals’ financial records, something unavailable at the time
standing is determined.

Similarly, in Werth, the Court implied thata plaintiff could have standing to
challenge the exclusionary zoning only by producing specific plans for housing
that the plaintiffs definitely could afford. But the more successful the exclusionary
zoning, the less likely the plaintiffs could find a building company willing to go to
the trouble and expense of drafting plans certain to be denied.

A second criticism of the causation/redressability requirement is that it is
inherently unprincipled because it depends entirely upon how a court chooses to
characterize the plaintiff's injury. If a court characterizes an injury one way, it is
redressable; but if the court chooses a different characterization, redressability will
be absent. For example, in Linda R.S. v. Richard D., the Court characterized the
plaintiff's injury as a lack of child support and concluded that there was not
redressability because the plaintiff still might not receive payments even if her
child’s father was prosecuted. But if the Court characterized the plaintitf’s injury
as a denial of equal protection because of discrimination against mothers of
illegitimate children, this injury would be remedied by a favorable court decision
regardless of whether more money would be forthcoming as a result of the
lawsuit. '

The Court’s ability to manipulate the injury requirement is illustrated by
comparing Linda R.S. v. Richard D. with Orr v. Orr.'%" In Ory, a man challenged an
Alabama law that permitted courts to award alimony to women but not to men.
Under the reasoning of Linda v. Richard, the case should have been dismissed for
lack of standing: Even if the Court declared the Alabama law unconstitutional, that
would not ensure that Mr. Orr would receive more money. But the Court in Orr
refused to dismiss the case on standing grounds, {inding the injury to be a dental of
equal protection that would be remedied by a favorable court decision.

The importance of how the injury is characterized is illustrated by North-
castern Florida Chapter of the Associated General Contractors of Amenica v. Jucksonuille,
Florida'®? Jacksonville, Florida, ordinance created a preference for minority
businesses in receiving city contracts. The city moved to dismiss for lack of
standing on the grounds that the plaintiffs could not demonstrate that they would
have bid successfully on the contracts. The Supreme Court ruled that the plaintiffs
had standing because their injury is the denial of the ability to compete equally for

19% Gene Nichol, Jr., Causation as a Standing Requirement the Unprincipled Use of Judicial
Restraint, 69 Ky. L.J. 185, 198 (1981).

101 440 U.S. 268 {1979), discussed in more detail in §9.4.3.

192 508 .S, 636 (1993).
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all contracts and a favorable court ruling will redress that injury. Justice Thomas,
writing for the Court, explained: “When the government erects a barrier that
makes it more difficult for members of one group to ohtain a benefit than it is for
members of another group, a member of the former group seeking to challenge
the barrier need not allege that he would have obtained the benefit but for the
barrier in order to establish standing.”'®* The Court emphasized that the injury
“ts the denial of equal treatment resulting from the imposition of the barrier not
the ultimate inability to obtain the benefit.”'?*

'The Courtrelied on its earlier decision in Regents of the University of California v.

Bakke.'°® Alan Bakke, a white male, was denied admission to the University of

California at Davis Medical School and filed suit challenging the school’s practice
of setting aside 16 spots for minority students out of an entering class of 100, The
state argued that Bakke lacked standing based on the redressability requirement.
Even if the affirmative action program were declared unconstitutional, Bakke still
might not be admitted to the medical school. In other words, if the Court
characterized Bakke’s injury as a denial of admission, there was no assurance that
a favorable court decision would redress the injury. But the Court chose a different
characterization of the harm. The Court stated that Bakke’s injury was an inability
to compete for all 100 slots and, therefore, a judicial decision declaring the set-
aside of 16 spots unconstitutional would remedy the injury and give him a chance
to compete for all the slots,'¢

The Court’s reasoning in Northeastern Florida, and before that in Bakke and Orr,
seems clearly correct. When a plaintiffalleges a denial of equal protection, the injury
is the denial of the ability to evenly compete. Even if ultimately the plaintiff would
not receive the benefit, a favorable court decision redresses the harm by providing
equal opportunity. Yet, Linda v. Richard seems inconsistent with this because there
the claimed denial of equal protection was not deemed sufficient for standing.

A third major criticism of the causation/redressability requirement is that it is
inherently unprincipled in terms of what constitutes a sufficient likelihood of
solution to justify standing. Causation and redressability are assessments of
probability; how likely is it that the defendant is the cause of the plaintiff's injury
and how likely is it that a favorable court decision will remedy the harm? But it is
unclear where on the probability continuum it is sufliciently certain that a court
should grant standing.

For example, in Village of Avlington Heights v. Metropolitan Housing Development
Corp., the Court allowed the plaintiffs standing to challenge a suburb’s
exclusionary zoning.'®” Arlington Heights was distinguished from Warth because
in Arlington Heights, Illinois, builders had developed specific plans for low-
income housing that had been rejected, whereas no such plans existed in Penfield,
New York. The Court stated that there was a “sufficient probability” that

03 14 at 666,

L+ ](1.

195 438 U.S. 265 (1978).
196 14 at 319-320.

107 490 1.8, 252 (1977).
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this housing project would be built, affording the plaintiff a chance to live in
Arlington Heights.'®® But even if the Court declared the exclusionary zoning
unconstitutional, the housing still might not have been built. The developers did
not have financing and required substantial government subsidies that had not yet
been appropriated. The Court’s critics argue that a comparison of Warth and
Arlington Heights reveals that courts make an arbitrary choice about what is a
sufficient likelihood that a favorable court decision will remed?f the harm.

Another illustration of this subjectivity is Larson v. Valente. 9 Minnesota law
required charitable organizations to register with the state and to comply with
detailed reporting requirements. An exemption was created for religious
organizations that received at least 50 percent of their contributions from
members. A group called the Holy Spirit Association for the Unification of World
Christianity filed suit challenging the constitutionality of the 50 percent
requirement.

The state argued to the Supreme Court that the group lacked standing
because it was not a religious organization; thus, regardless of the outcome of the
lawsuit, it would have to register. The Supreme Court acknowledged that the
church’s status was uncertain and it would need to be determined on remand
whether the group was a religious orgafiization. Thus, it was quite uncertain
whether a favorable court decision would have any effect for the plaintiff. But the
Court nonetheless found standing because it concluded that it is “substantial and
meaningful relief” to make it clear that if the church is a religious organization, it
cannot be compelled to register. The Court said that “a plaintitf satisfies the
redressability requirement when he shows that a favorable decision will relieve a
discrete injury to himself. He need not show that a favorable decision will relieve
his every injury.”"** The Court easily could have concluded either way in deciding
whether there was a sufficient likelihood that, the Gourt’s decision would have an
effect.

Subsequently, in Lujan v. Defenders of Wildlife, plaintifts challenged a change
in a federal regulation that provided that the Endangered Species Act would not
be applied to federal government activity outside the United States.''! The Court
ruled that the plainuffs lacked standing, in part, because invalidating the new
regulation might not change government behavior. Justice Scalia, writing for a
plurality of four Justices, said that agencies might not comply with a revised
regulation in the future, thus preventing a federal court action from redressing
the alleged harm. But if the possibility of noncompliance by government ofhicials
is sufficient to undermine redressability, countless cases would have to be
dismissed because noncompliance with a judicial order is always a possibility.

Critics argue that the Court manipulates causation and redressability based
on its views of the merits.''? For example, in Duke Power, it 1s argued that the

108 14, at 264.

19 456 U.S. 228 (1982).

O 1l at 244 n.15.

UL R4 U.S. 555 {1992),

2 See, e.g., Laurence Tribe, Constitutional Choices 344-346 (1985).

]
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Courtwanted to uphold the Price-Anderson Act and thus it found standing. But in
Simeon, where the Court did not want to address the issue, it denied standing.
Again, the Comt’s defenders might argue that this judicial discretion is desirable
and question whether the causation/redressability requirement is more unprin-
cipled than other legal rules that are inherently discretionary.

Initially, the Court treated causation and redressability as if they imposed a
single requircment for standing. In Duke Power, the Court said that “[t]he more
difficult step in the standing inquiry is establishing that these injuries ‘fairly can be
traced to the challenged action of the defendant,’...or put otherwise, that the
exercise of the Court’s remedial powers would redress the claimed injuries.”!'? In
Arlington Heights, the Court said that the standing requirement demanded no
more than a showing that there was a substantial likelihood that a favorable federal
court decision will redress the injury.''* But inAllen v. Wright, the Court stated that
causation and redressability are independent requirements that must both be met
in order for a plaintiff to have standing.'"” In its most recent decisions, the Court
has continued to articulate these as separate requirements,''®

This separation of causation and redressability has been ariticized by
commentators.''” For example, commentators argue that in Allen, the IRS
could be said to be the cause of segregation through its tax policy to exactly the
same degree that eliminating the exemptions would reduce segregation. More
generally, commentators question why standing should be denied if the defendant
acted illegally and restraming the defendant’s wrongful behavior will cure the
plaintiff’s injury.

Even after Allen, in most cases, it would seem that causation and redressability
will involve an identical inquiry. If it can be demonstrated that the defendant is the
cause of the injury, then halting the defendant’s conduct usually will remedy the
harm.

§2.5.4 The Limitation on Third-Party Standing

While the requirements for injury, causation, and redressability are deemed to he
constitutional limits on standing, the Court also has articulated prudential
standing barriers. Omne such nonconstitutional prudential limitation is the
prohibition against third-party standing. The Court has explained that “even
when the plaintiff has alleged injury sufficient to meet the ‘case or controversy’
requirement, the Court has held that the plaintff generally must assert his own

12438 1S, at 74 (cilations omitted).

" 429 US. ar 261-262.

Y468 LS. 737 (1984).

1% United States v, Hays, 515 U.S. at 743; Northeastern Florida Contractors v. Jacksonville, 508
U.S. at 663; Lujan v. Defenders of Wildlife, 504 U.S. at 562,

Y7 See, e.g., Gene Nichol, Abusing Standing: A Comment on Alien v. Wright, 133 U. Pa. L. Rev.
635 (1985).
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legal rights and interests, and cannot rest his claim to relief on the legal rights or
interests of third parties.”''® In other words, a plaintiff can assert only injuries that
he or she has suffered; a plaintiff cannot present the claims of third parties who
are not part of the lawsuit.

The prohibition against third-party standing —sometimes termed the rule
against jus fertii standing —serves many of the underlying objectives of the
standing doctrine. 19 The Court has emphasized that the people actually affected
may be satisfied and thus the ban on third-party standing avoids “the adjudication
of rights which those before the Court may not wish to assert.”12% Also, the Court
has stated that requiring people to assert only their own injuries improves the
quality of litigation and judicial decision making. In part, this is because the Court
believes that the “third parties themselves usually will be the best proponents of
their own rights.”'?’ Furthermore, it is thought that decisions might be improved
in a concrete factual situation involving an injury to a party o the lawsuit.

But the Supreme Court has recognized four major exceptions to the
prohibition against third-party standing. In these situations the Court has ruled
that a person who has suffered an injury has standing to raise the interests of third
parties not before the court. It must be stressed that the person seeking to
advocate the rights of third parties must meet the constitutional standing
requirements of injury, causation, and redressability in addition to fitting within
one of the four exceptions described below.

Exception: Where the Third Party Is Unlikely to Be Able to Sue

First, a person may assert the rights of a third party not before the court if
there are substantial obstacles to the third party asserting his or her own rights and
if there is reason to believe that the advocate will effectively represent the interests
of the third party.m2 For example, in Barrows v. fackson, the Gourt allowed third-
party standing and permitted an individual sued for breaching a racially res-
(rictive covenant to assert the rights of blacks in the community. * Barrows, a
white person who had signed a racially restrictive covenant, was sued for breach of
contract for allowing nonwhites to occupy the property. The defense was based on
the rights of blacks, who were not parties to the lawsuit for breach of contract. T he
Court allowed third-party standing, permitting the white defendant to raise the
interests of blacks to rent and own property in the community. The Court stated
that “it would be difficult if not impossible for the persons whose rights are

118 yrapth v, Seldin, 422 U.S. at 499. See also United Food and Commercial Workers v. Brown
Group, 517 U.S, 544, 557 {1996) (discussing the bar against third-party standing as prudential).

19 §pe Henry Monaghan, Third Party Standing, 84 Colum. L. Rev. 277, 278 n.6 (1981)
(defining jus fertii standling); see also Robert Sedler, The Assertion of Constitutional Jus Terti: A
Substantive Approach, 70 Calif. L. Rev. 1308 {1982).

120 oo Duke Power Co. v. Carolina Envil. Study Group, Inc., 438 U.S. 59, 80 (1978); see also
Singleton v. Wulll, 428 U.S. 106, 113-114 (1976).

2L gingleton v. Wulff, 428 U.S. at 114

122 Gecretary of State v, ].H. Munson Co., 467 U.S. 947, 956 (1984).

123 346 11.5. 249 {1953).
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asserted to present their grievance before any court.”'** Because blacks were not
parties to the covenant, they had no legal basis for participating in the breach of
contract suit.

Another example of this exception permitting third-party standing where the
third party is unlikely to assert his or her own rights is Fisenstadt v. Baird.'*® A
Massachusetts law made it a felony to distribute contraceptives, except by
physicians or pharmacists, and then only to married individuals. Baird was
prosecuted for distributing contraceptive foam to unmarried individuals in
violation of this statute. His defense centered on the rights of individuals to have
access (o and use contraceptives. In other words, he attempted to raise the rights
of third parties not before the Court. The Supreme Court allowed Baird standing
to present this argument, concluding that “unmarried persons denied access to
contraceptives in Massachusetts . .. are not themselves subject to prosecution and,
to that extent, are denied a forum in which to assert their own rights,”'#®

The Supreme Court also has held that parties in a litigation may raise the
claims of prospective jurors to be free from discrimination in the use of peremptory
challenges. In Powers v. Ohio, the Supreme Court held that in addition to the
constitutional interests of the parties in having a jury selected without discrim-
ination, prospective jurors are denied equal protection if they are excluded
because of their race.'*” In Powers, the Court ruled that a criminal defendant could
represent the interests of the prospective jurors, and in subsec}luent cases the Court
extended this to civil litigants'®® and even to prosecutors.' > Recently, the Court
applied Powers to find that a white defendant has standing to challenge the
exclusion of African-Americans from the grand jury that indicted him.'?®

This use of third-party standing fits within the well-recognized exception
where individuals can represent the interests of parties who are unlikely to be able
to represent their own interests. Prospective jurors who are struck on the basis of
race will not know of the discriminatory pattern nor are likely to have an incentive
to bring a challenge on their own,"?!

Exception: Close Relationship Between Plaintiff and Third Party

A second exception to the ban against third-party standing permits an
individual to assert the rights of third parties where there is a close relationship

1. a 257,

125 405 U.S. 438 (1972).

12 1d. at 446,

. "*7490 U 5. 400 (1991). The issue of discriminatory use of peremptory challenges is discussed
more fully in §9.3.3.2.

2 Kdmonson v. Leesville Goncrete Co., 500 U.S. 614 (1991).

) Georgia v. McCullom, 505 U.S. 42 (1992).

180 Campbell v. Louisiana, 523 U.S. 392 (1998).

31 Ihe Court in Powers also said that allowing third-party standing to represent the interests of
prospective jurors is justificd under the second exception, discussed below: where there is a close
relationship between the litigant and the injured third party. 499 U.S. at 413 (citations omitted), This
rationale seems more questionable because unlike other cases where this cxception has been applied,
there is no personal relationship between a litigant and prospective jurors.
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between the advocate and the third party. Usually, third-party standing is
permitted in such circumstances where the individual seeking standing 1s part of
the third party’s constitutionally protected activity. For example, in Pierce v. Soctety
of Sisters, a parochial school was accorded standing to challenge an Oregon law
requiring all children to attend public school. 132 The parochial school argued that
the law requiring public school attendance violated the ri ghts of parents to control
the upbringing of their children. The parochial school was allowed third-party
standing because of the dlose relationship between the school and the parents and
because the school was part of the regulated activity of providing parochial
education.

Third-party standing based on this exception bas been frequently allowed.
For example, doctors often have been accorded standing to raise the rights of
their patients in challenging laws limiting the patients’ access to contraceptives
and abortions.'?? In Singleton. v. Wulff, two physicians were accorded standing to
challenge a state statute that prohibited the use of state Medicaid benefits to pay
for nontherapeutic abortions (abortions that were not necessary to protect the
health or life of the mother).'** The Court observed that the doctors were injured
by the statute because it denied them payments for particular medical services.
Moreover, the Court emphasized the closeness of the doctors’ relationship to the
patient and that “the constitutionally protected abortion decision is one in which
the physician is intimately involved.” 135 The Court concluded that “it generally 1s
appropriate to allow a physician to assert the rights of women patients as against
governmental interference with the abortion decision.”'?®

‘The Court also has allowed vendors to assert the rights of their customers
based on this exception to the rule against third-party standing. The most famous
example of this is Craig v. Boren. 137 Oklahoma adopted a law permitting women to
buy 3.2 percent beer at age 18, but denying men that privilege until age 21 JHEA
bartender sought to challenge the law on behalf of male customers between the
ages of 18 and 21. The bartender suffered economic loss from the law, thus
fulfilling the injury requirement. Furthermore, the Court observed that generally
“vendors and those in like positions have been uniformly permitted to resist
efforts at restricting their operations by acting as advocates for the rights of third
parties who seek access to their market or function.”!*?

A much publicized case in which the Court refused to allow third-party
standing based on this exception was Gilmore v. Utah."** Gary Gilmore was

92 968 1.8, 510 (1925).

133yt see Tileston v. Ullman, 318 U.S. 44 (194%) (denying standing to doctor to raisc
challenges to law prohibiting use of contraceptives on behalf of patients).

3% 428 1.S. 106 (1976).

1 Mat 117,

'S0 1d ar 118.

137 499 (.5, 190 (1976).

138 "Ihe equal protection aspect of the case is discussed in §9.4.2.

139 10 at 195. See also Carey v, Population Servs. Intl., 431 U.S. 678 (1977) (permitting vendor of
contraceptives to challenge law on behalf of its customens).

140 499 1.5, 1012 (1976).
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sentenced to death in the state of Utah, but chose not to pursue collateral
challenges in federal court. His mother sought a stay of execution on his behalf. In
a 5 to 4 decision, the Court refused to hear his mother’s claim. The Court’s per
curiam opinion said that the defendant had waived his rights by not pursuing
them. Four justices, in a concurring opinion, said that the mother should be
denied standing because there was no reason why her son could not protect and
assert his own rights. The Gilmore case might be read as supporting the
proposition that a close relationship is not enough for third-party standing;
the advocate also must be part of the third party’s exercise of the protected right.
On the other hand, Gilmore might be thought of as a narrow decision in a unique
factual context.

Gilmore was followed in Whitmore v. Arkansas, where the Supreme Court held
that a death row inmate did not have standing to challenge the validity of a death
sentence imposed on another inmate who elected to forgo his right of appeal to
the state supreme court.'*! After Ronald Simmons chose not to appeal his death
sentence, another inmate, James Whitmore, sought to intervene and appeal on
Simmons’s behalf. Additionally, Whitmore argued that under the Arkansas system
of comparative review of death sentences, he could personally benefit from a
change in Simmons’s punishment. The Court rejected the assertion of third-party
standing and held that “Whitmore provides no factual basis for us to conclude that
the sentence imposed on a mass murderer like Simmons would even be relevant to
a future comparative review of Whitmore’s sentence.”'**

Most recently, the Court refused to allow third-party standing to a father who
was suing on hehalf of his daughter to challenge the use of the words “under God”
in the Pledge of Allegiance in public schools.'* In Elk Grove Unified School
District v. Newdow, ina 5 to 3 decision (Justice Scalia recused himself in response
to a motion made by Newdow based on Justice Scalia having given a speech in
which he expressed his views on the case), the Court dismissed the case for lack of
standing. The Court ruled that Michaet Newdow lacked third-party standing to
sue on behalf of his daughter. The Court stressed that the girl's mother, and not
Newdow, had legal custody and the Court also emphasized a traditional
unwillingness of federal courts to get involved in domestic relations matters.
Justice Stevens’s majority opinion declared: “In our view, it is improper for the
federal courts to entertain a claim by a plaintiff whose standing to sue is founded
on family law rights that are in dispute when prosecution of the lawsuit may have
an adverse effect on the person who is the source of the claimed standing. When
hard questions of domestic relations are sure to affect the outcome, the prudent
course is for the federal court to stay its hand rather than reach out to resolve a
weighty question of federal constitutional law.”'*!

41465 11.5. 149 (1990). For a discussion of Gilmore ancl Whitmore, see Ann Althouse, Standing, in
Flufty Slippers, 77 Va. L. Rev. 1177 (1991).

"% 495 U.S. a 157.

194 5, Cr 2301 (2004).

M 1d. an 2312,
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It is difficult to fit the Court’s decision in Newdow in the framework of
traditional standing analysis. For example, apart from third party standing,
Michael Newdow had standing based on his own interests as a parent in the
religious upbringing and education of his daughter. Also, it is longstanding
practice that the Supreme Court defers to appellate courts interpretations of state
law and the Ninth Circuit carefully considered California family law in concluding
that the award of legal custody did not preclude a non-custodial parent from suing
on behalf of a child. Perhaps the Court dismissed Newdow on standing grounds to
avoid a highly controversial political issue. But the question then becomes whether
that is an appropriate use of the justiciability doctrines.

Exception: The Overbreadth Doctrine

The third exception to the prohibition against third-party standing is termed
the “overbreadth doctrine.” A person generally can argue only that a statute is
unconstitutional as it is applied to him or her; the individual cannot argue that a
statute is unconstitutional as it is applied to third parties not before the court. For
example, a defendant in a criminal trial can challenge the constitutionality of the
law that is the basis for the prosecution solely on the claim that the statute
unconstitutionally abridges his or her constitutional rights. The overbreadth
doctrine is an exception to the prohibition against third-party standing. It permits
a person to challenge a statute on the ground that it violates the First Amendment
rights of third parties not before the court, even though the law is constitutional as
applied to that defendant.'*® In other words, the overbreadth doctrine provides
that: “Given a case or controversy, a litigant whose own activities are unprotected
may nevertheless challenge a statute by showing that it substantially abridges the
First Amendment rights of other parties not before the court.”1*®

The Court’s decision in Secreta?%v ;Jf State of Maryland v. J. H. Munson Co.
illustrates the overbreadth doctrine.'*” A Maryland law prohibited charitable
organizations from soliciting funds unless at least 75 percent of their revenues
were used for “charitable purposes.” The law was challenged by a professional
fundraiser who raised the First Amendment rights of his clients, charities who
were not parties to the lawsuit. The Supreme Court permitted the fund-raiser
standing to argue the constitutional claims of the charitable organizations. The
state argued that third-party standing was inappropriate because the charities
were fully able to litigate and protect their own rights. The Court rejected this
contention, explaining that “where the claim is that a statute is overly broad in
violation of the First Amendment, the Court has allowed a party to assert the rights
of another without regard to the ability of the other to assert his own claims and

145 The overbreadth doctrine is discussed in more detail in the chapter on the First
Amendment, in §11.2.2.

Y6 village of Schaumburg v. Citizens for a Better Envt,, 444 U.S. 620, 634 (1980). For an
excellent discussion of the overbreadth doctrine, see Richard Fallon, Making Sense of Overbreadth,
100 Yale L.J. 853 (1991).

7 467 1S, 947 (1984),

O
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with no requirement that the person making the attack demonstrate that his own
conduct could not be regulated by a statute drawn with the requisite narrow
specificity.”! ¥

The overbreadth doctrine appears limited to First Amendment cases. This
exception to the rule against third-party standing reflects a fear that an overbroad
law will chill protected speech and that safeguarding expression justifies allowing
third-party standing. The Court explained that “[MJitigants, therefore, are
permitted to challenge a statute not because their own rights of free expression
are violated, but because of a judicial prediction or assumption that the statute’s
very existence may cause others not before the court to refrain from
constitutionally protected speech or expression.”'*?

‘The Supreme Courthas announced several limits on the overbreadth doctrine.
For example, the Court has said that in order for a statute to be declared
unconstitutional on overbreadth grounds there mustbe “substantial over-breadth”;
thatis, the law’s excessive regulation must “not only be real, but substantial as well,
judged in relation to the statute’s plainly legitimate sweep.”'%® Also, the Court has
held that when confronted with an overbreadth challenge a court should attempt to
construe the statute so as to avoid constitutional problems and, failing that, should,
it possible, attempt to sever the unconstitutional part of the law from the remainder
of the statute. '3! Additionally, the Supreme Court has declared that overbreadth
cannot be used in challenging regulations of commercial speech.'®® The Court
apparently believes that the incentive to engage in advertising is sufficiently strong
to lessen any worries that such speech will be chilled.

Exception: Standing for Associations

An association or organization can sue based on injuries to itself or based on
injuries to its members.'>® An organization’s mere concern about a problem, of
course, is not enough to meet the requirement for injury; the organization has
standing only if it or its members would be affected in a tangible way by the
challenged action. For example, in Sierra Club v. Morton, discussed earlier in this
chapter, a national environmental protection organization was denied standing to

" 1. at 937 (citation omitted). Accord Village of Schawmburg v. Citizens for a Better Envt,, 444
U.5. 620, 634 (1980) (also invalidating a statte regulating charitable solicitation on overbreadth
grounds).

% Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973); Dombrowski v. Phster, 380 U.S. 479, 486
(1965).

150 Broadrick v. Oklahoma, 413 U.S. at 615 (also suggesting that overbreadth is limited to *pure
speech” and not conduct that is expressive); see also New York v. Ferher, 458 U.S. 747, 770-771 (1982)
(rejecting overbreadth challenge ta law prohibiting distribution of child pornography because of the
absence of substantial overbreadth).

151 New York v. Ferber, 458 U.S. at 769 n.24.

12 Village of Hoffinan Estates v. Flipside, 455 .S, 480, 497 (1982) (“the overbreadth doctrine
does not apply to commercial speech”).

153 In United Food and Commercial Workers v. Brown Group, 517 U.S. 544, 556 (1996), the
Court expressly discussed associational seanding as an exception Lo the prohibition of third-party
standing.
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sue to halt the construction of a ski resort in a national park because it failed to
allege harm to itself or that any of its members ever had used the park.'”

An organization has standing to sue on its own behalf if it has been injured as
an entity. For example, an organization has standing to challenge conduct that
impedes its ability to attract members, to raise revenues, or to fulfill its
purposes.'*®

The Supreme Court’s decision in Havens Realty Corp. v. Coleman  is
illustrative.'%® In Havens, several plaintiffs challenged a realty company’s racial
discrimination in providing information about housing. One of the plaintiffs was
an organization dedicated to securing open housing. The organization claimed
that the defendant’s discriminatory practices undermined its ability to achieve its
goals. The Court unanimously upheld standing for the organization, and for the
other plaintiffs as well. The Court reasoned that the organization had standing
because the defendant’s practices injured the organization’s ability to accomplish
its purpose and required it to spend a great deal of its resources investigating and
handling complaints of housing discrimination. The Court concluded that these
injuries to the organization were sufficient for standing; that the organization
successfully alleged “far more than simply a setback to the organization’s abstract
social interests.”' "’

Alternatively, an organization might try to sue on behalf of its members. For
example, in NAACP v. Alabama, the NAACP was allowed standing, in a
representational capacity for its members, to challenge a state law requiring it
to disclose its membership lists.'*® In addition to asserting its own interests as an
organization, the NAAGP also raised the associational and speech rights of its
members. The Court noted that the members who wish to remain anonymous
might never come forward, and thus it was desirable to allow the NAACP to assert
its members’ challenges to the constitutionality of the disclosure law.

In Hunt v. Washington State Apple Advertising Commission, the Supreme Court
articulated a three-part test for determining when an organization may sue on
behalf of its members.'®® In Hunt, an organization funded by apple growers in the
state of Washington contended that a North Carolina law concerning the
marketing of apples violated the dormant commerce clause, which limits state
interference with interstate commerce.'® The Supreme Court said that “[a]n
association has standing to bring suit on behalf of its members when: (1) its
members would otherwise have standing to sue in their own right; (2) the interests
it seeks to protect are germane to the organization’s purpose; and (3) neither the
claim asserted nor the relief requested requires the participation in the lawsuit of
the individual members.”'®!

3% 405 U.S. 727, 735 (1972).

'l” Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982).
56 1,

157 1d, ac 879.

1538 357 118, 449 (1958),

159 439 U.S. 333 (1977).

160 The dormant commerce clause is discussed in §5.3.

197 1. ar 343,
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In International Union, United Automobile Workers v. Brock, the Court reaffirmed
the Hunt three-part test for determining whether an organization may sue on
behalf of its members.'®® The union, representing its members, sought to
challenge the Trade Act of 1974, which limited the trade readjustment allowances
that some individuals could receive in addition to unemployment compensation.
Under the Huni three-part test, the organization was entitled to standing to
represent its members. The members could have sued on their own behalf because
they were injured by the denial of readjustment allowances, Also, the lawsuit was
related to the organization’s purpose because the union exists to protect the
interests of its members with regard to their jobs and compensation. There is no
reason why the individual members needed to be parties to the lawsuit; their
interests were fully represented by the union.

‘The defendant argued that the Court should overrule the three-part Hunt
test, prevent the organization from suing, and instead require the members to
bring a class action suit. The Supreme Court expressly rejected this position,
stating that it would not “abandon settled principles of associational standing.”!%?
The Court explained that there are many benefits to allowing an existing
organization to sue that would be lost if class action suits were required instead.
For example, the Court observed that “[w]hile a class action creates an ad hoc
union of injured plaintiffs who may be linked only by their common claims, an
association suing to vindicate the interests of its members can draw upon a pre-
existing reservoir of expertise and capital.”'®! People join associations to advance
their interests; associations should be able to pursue their objectives through
litigation on behalf of the members.

More recently, in United Food and Commercial Workers v. Brown Group, the Court
again reatfirmed the Hunt test and clarified that its third prong — that neither the
claim nor the relief requires the lpgrticipation of the individual members-—is
prudential and not constitutional.'®® A federal law, the Worker Adjustment and
Retraining Notification Act (WARN), grantsunions the authority to sue for damages
on behalf of their members. The Court upheld the constitutionality of the law and
explained that the first part of the Ffunt test — the requirement that the members of
the association would otherwise have standing to sue in their own right—
implemented the constitutional requirement for an injury. The Court concluded
that the third part of the test is prudential and that therefore Congress could
override it in allowing the association to sue for damages on behalf of its members.

$2.5.5 The Prohibition Against Generalized Grievances

The Supreme Court has stated that there is a “prudential principle” preventing
standing “when the asserted harm is a generalized grievance shared in a

152 477 ULS. 274 (1986); see alse New York State Club Assoc. v. City of New York, 487 US, 1
{1988) (realfirming the Hunt test).

163 477 U.S. at 290.

5 Jd. at 289.

165 517 U.S. 544 (1996).
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substantially equal measure by all or a large class of citizens.”'®® The prohibition
against generalized grievances prevents individuals from suing if their only injury
is as a citizen or a taxpayer concerned with having the government follow the law.

The term “generalized grievance” is confusing because it implies that no one
would have standing to challenge a blatantly unconstitutional law applicable to
everyone in the country. For example, would it be a generalized grievance, and
everyone denied the ability to sue, if Congress were to adopt a law prohibiting all
religious worship? The answer is clearly that standing would exist in such an
instance to challenge the denial of free exercise of religion even though it would
be an injury shared in substantially equal measure by all or a large class of citizens.
In fact, the Court has explained “[n]or .. . could the fact that many persons shared
the same injury be sufficient reason to disqualify from seeking review...any
person who had in fact suffered injury. ... To deny standing to persons who are in
fact injured simply because many others are also injured, would mean that the
most injurious and widespread Government actions could be questioned by
nobody.”]rJ7 More recently, the Court explained that “where a harm is concrete,
though widely shared, the Court has found injury in fact.” 108

Thus, the existence of a generalized grievance is not determined simply by
the number of people affected. Rather, a generalized grievance is where the
plaintiffs sue solely as citizens concerned with having the government follow the
law or as taxpayers interested in restraining allegedly illegal government
expenditures.

In other words, the bar against generalized grievance standing is inapplicable
if a person claims that he or she has been denied freedom of speech or due process
of law, even if everyone else in society has suffered the same harm. However, if the
plaintiff alleges a violation of no specific constitutional right, but instead claims an
interest only as a taxpayer or a citizen in having the government follow the law,
standing is not allowed.

Sequence of Decisions: Four Sets of Cases

‘T'he prohibition against generalized grievances, and the current state of the
law, can be best understood by examining four sets of cases: the initial decisions
from about 70 years ago preventing taxpayer and citizen standing; the Warren
Court’s expansion of taxpayer standing; the Burger Court’s rulings virtually
eliminating taxpayer and citizen suits in federal court; and, finally, a recent
decision from the Rehnquist Court indicating that the bar on generalized
grievances is constitutional and not prudential as previously declared.

166 wrarth v. Seldin, 422 U.S. 490, 409 (1975) (emphasis added) (citations omitted}; Gladstone,
Realtors v. Village of Bellwood, 441 U.5. 91, 99-100 (1979). However, in a more recent decision the
Supreme Court indicated that the ban on citizen standing is constimtional not prudential. Lujan v.
Defenders of Wildlife, 504 U.S. 553 (1992). Lujan is discussed belaw.

157 United States v. Students Challenging Regulatory Agency Procedures, 412 U.3. 669, 636-
688 (1973). :

168 poderal Election Commission v, Akins, 524 U.S. 11, 24 (1998).
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The Supreme Court first articulated the barrier to taxpayer and citizen
standing during the 1920s and 1930s. In Frothingham v. Mellon, the plaindfl, suing
as a taxpayer, songht (o restrain expenditures under the Federal Maternity Act of
1921, which provided financial grants to the states to reduce maternal and infant
mortality.'® The plaintiff asserted that the expenditures violated the Tenth
Amendment’s reservation of powers to the state governments. The Supreme
Court ruled that the plaintiff lacked standing because her “interest in the moneys
of the (reasury...is comparatively minute and indeterminable.”'”® The Court
held that federal court review must be based on a plaintiff’s alleging a direct injury
and “not merely that he suffers in some indefinite way in common with people
generally.”!"!

Similarly, a few years later in Ex parte Levitt, the Supreme Court ruled that a
person could not gain standing as a citizen claiming a right to have the
government follow the law.' " Levitt involved a citizen’s suit to have Justice Hugo
Black’s appointment to the United States Supreme Court declared unconstitu-
tional. The plaintiff contended that Justice Black could not be appointed to the
Court because Black had voted, while a senator, to increase Supreme Court
justices’ retirement benefits. This was alleged to violate Article I, §6, of the
Constitution, which states that “No Senator shall during the time for which he was
elected, be appointed to any civil office the emoluments whereof shall have
increased during such time.” The Court, however, held that the plaintiff lacked
standing because “it is not sufficient [for standing] that he has merely a
general interest common to all members of the public.”'”

Frothingham and Levitt establish the bar to taxpayer and citizen standing.
The primary case deviating from this rule was the Warren Court’s decision in
Flast v. Cohen.'™ In Flast, the Court upheld a taxpayer’s standing to challenge
federal subsidies to parochial schools as violating the First Amendment’s
prohibition against government establishment of religion. Under the Elementary
and Secondary Education Act of 1965, the federal government provided funds for
instruction in secular subjects in parochial schools. The lower court dismissed the
plamtiff’s challenge to the Act based on Frothingham, concluding that the plaintiff's
only claim was as a taxpayer and that such standing was not permitted.

The Supreme Cowrt reversed, allowing standing. Both the majority and
the dissent in Fast agreed that the rule preventing plaintffs from
asserting generalized grievances was prudential rather than constitutional in

origin.'”” Chief Justice Warren, writing for the Court, said that the ability of the

169969 1.8, 447 (1923). Ina companion case, Massachusets v. Mellon, 262 US. 447 (1923), the
Supreme Court denied the State of Massachusetts standing to attack the constitutionality of the
Maternity Act.

70962 U.S. at 487.

7! fd. at 488.

72 302 1.5, 633 (1937).

" I1d. at 634.

17 299 11.5. 83 (1068).

3 Id.at 1015 at 119-120 (Harlan, J., dissenting).
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plaintiff to sue as a taxpayer depends on “whether there is a loaical nexus
between the status asserted and the claim sought to be adjudicated.” 6

Specifically, the Court said that in order to sue as a taxpayer the plaintiff
needed to establish two factors. First, “the taxpayer must establish a logical link
between that status and the type of legislative enactment attacked.”'”” The Court
said that this meant that a taxpayer could challenge only the expenditure of funds
under the taxing and spending clause of the Constitution and not “an incidental
expenditure of tax funds in the administration of an essentially regulatory
statute.”!7® Second, the “taxpayer must establish a nexus between that status and
the precise nature of the constitutional infringement alleged.”'™ In other words,
the taxpayer must argue that Congress is violating a particular constitutional
provision with the expenditure and not just that Congress is exceeding the scope
of its powers under the Constitution.

The Court distinguished Flast from Frothingham because although both
involved challenges to government spending programs, the First Amendment is a
limit on Congress’s taxing and spending authority, whereas the Tenth Amend-
ment, at issue in Frothingham, 1s not. ' Flast raised speculation that the Court had
substantially expanded the availability of taxpayer standing.'®'

However, the Burger Court consistently rejected attempts at taxpayer and
citizen standing and essentially narrowed Flast to the facts of that case. In United
States v. Richardson, the plaintiff claimed that the statutes providing for the secrecy
of the Central Intelligence Agency budget violated the Constitution’s requirement
for a regular statement and accounting of all expenditures.® The Court ruled
that the plaintiff lacked standing because his case presented a generalized
grievance; the plaintiff did not allege a violation of a personal constitutional right,
but instead claimed injury only as a citizen and taxpayer. The Court held that the
plaintiff lacked standing because he was “seeking to employ a federal court as a
forum in which to air his generalized grievances about the conduct of
government.” 183

“Che Court deemed irrelevant the plaintiff’s claim that if he could not sue, no
one could. The Court stated: “It can be argued that if respondent is not permitted
to litigate this issue, no one can do so. In a very real sense, the absence of any
particular individual or class to litigate these claims gives support to the argument
that the subject matter is committed to the surveillance of Congress, and
ultimately to the political p]rocess.”184

Y78 1d. at 102.

77

178 g4

179 0

8 1. at 105,

181 gow Kenneth Davis, The Liberalized Law of Standing, 37 U, Chi. 1.. Rev. 450 (1970).
Kenneth Davis, Standing: Taxpayers and Others, 35 U. Chi. L. Rev. 601 (1968).

152 418 U.S5. 166 (1974).

183 14 at 175 (citations omitied).

84 1 ar 179.

09

93




Chapter 2, The Federal Judicial Power

Similarly, in a decision handed down the same day as Richardson, in
Schlesinger v. Reservists Committee to Stop the War, the Court denied citizen and
taxpayer standing.'® In Schiesinger, the plaintiffs sued to enjoin members of
Congress from serving in the military reserves. Article 1, §6, of the Constitution
prevents a senator or representative from holding civil office. Again, the Court
refused to rule on the plaintiffs’ claim of unconstitutionality, holding that the
matter posed a generalized grievance. Standing was denied because the plaintiffs
alleged injury only as a citizen or taxpayer with an interest in having the
government follow the law and not a violation of a specific constitutional right,
The Court stated: “Respondents seek to have the Judicial Branch compel the
Executive Branch to act in conformity with the Incompatibility Clause, an interest
shared by all citizens . . .. Our system of government leaves many crucial decisions
to the political processes. The assumption that if respondents have no standing to
sue no one would have standing, s not a reason to find standing.”'®

After Richardson and Schlesinger, it appeared that taxpayer standing was
restricted to the one area where it had been approved in Fast: for alleged
violations of the establishment clause of the First Amendment. But a few years
later, in Valley Forge Christian College v. Americans United for Separation of Church and
State, the Court denied taxpayer standing to challenge a federal government
grant of surplus property as violating the establishment clause of the First Amend-
ment.'®” The United States Department of Health, Education and Welfare gave a
77-acre tract of land, worth over $500 million, to Valley Forge Christian College.
Americans United for Separation of Church and State sued to enjoin the transfer
of the property on the ground that it was government aid to religion in violation of
the establishment clause. The Supreme Court held that the plaintiffs lacked
standing because they sued solely as taxpayers interested in having the
government follow the law.'®®

Flast was distinguished from Valley Forge on two grounds. First, the plaintiffs
in Valley Forge were challenging a decision by the Department of Health,
Education and Welfare to transfer property, not a congressional statute.'®® One
might wonder why this distinction matters. Both Congress and the executive
branch are bound to obey the First Amendment. In fact, in Flast the named
defendant was Wilbur Cohen, secretary of the Department of Health, Education
and Welfare. Second, the Valley Forge Court said that unlike Flast, the objection was
to a government action pursuant to Congress’s power over government property,
Article IV, §3, and not to a spending program under Article I, §g. 190 Again, one
must question why this distinction makes any difference. All congressional actions,
whether pursuant to Article I or other provisions, must comply with the First
Amendment and the entire Bill of Rights. If Flast establishes that taxpayers have

B85 418 U.S. 208 (1974).
186 14 a1 2927.

137 454 U.S. 464 (19892).
98 14 at 485-486.

189 14 an 479.

199 14, at 480,
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standing to halt violations of the establishment clause, it is hard to see why it
matters whether the objectionable action was taken under Article I or Article IV
authority.

After Richardson, Schlesinger, and Valley Forge the only situation in which
taxpayer standing appears permissible is if the plaintiff challenges a government
expenditure as violating the establishment clause. After Valley Forge, for example,
alocal school system moved to dismiss a challenge to its aid to parochial schools on
the ground that the plaintiffs lacked standing because they were suing as
taxpayers. The Court summarily rejected this contention. The Court said:
“Petitioners allege that respondents lacked taxpayer standing. The District Court
and the Court of Appeals rejected the standing challenge. We atfirm this finding,
relying on the numerous cases in which we have adjudicated Establishment Clause
challenges by state taxpayers to programs for aiding nonpublic schools.”'*!

In 1988, the Supreme Court reaffirmed Flast’s holding that taxpayers have
standing to challenge government expenditures as violating the establishment
clause. In Bowen v. Kendricks, the Court allowed taxpayer standing to challenge the
constitutionality of the Adolescent Family Life Act, which provided grants that
required specific types of counseling to prevent teenage pregnancy. 192 The Court
explained that it had continually adhered to Flast and the narrow exception it had
created for taxpayer standing to challenge government expenditures that violate
the establishment clause.

Generalized Grievance as a Constitutional Bar

Yn Warth v. Seldin, the Supreme Court declared that the bar on citizen and
taxpayer suits was “prudential,” not constitutional."™ The Court apparently
believed that citizens and taxpayers are hurt when the government violates the
law, but that it was prudent for the federal courts to refuse to hear such cases.
However, in Lujan v. Defenders of Wildlife, the Court treated the bar on citizen
standing as constitutional.'™ The Endangered Species Act provided that “any
person may commence a civil suit on his own behalf (A} to enjoin any person,
including the United States and any other governmental instrumentality or
agency . ..who is alleged to be in violation of any provision of this chapter.”'** The
plaintiffs invoked this authority as the basis for a suit challenging a federal
regulation providing that the United States would not comply with the Act outside
the country except on the high seas.

The Court, in an opinion by Justice Scalia, held that the plaintiffs were
asserting a generalized grievance and that Congress by statute cannot authorize
standing in such an instance. The prohibition against citizen standing was

19 Grand Rapids Schoo] Dist. v. Ball, 473 U.S. 273 (1983).
192 487 1J.5. 589 (1988), considering 16 U.S.C. §1540(g).
198 499 U.S. at 400,

194 r04 1.5, 555 (1992).

MR 16 U.S.C. §1540(g).
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characterized as being derived [rom Article 111 and therefore not susceptible to a
statutory override.

Lujan has potentially dramatic implications for the many federal statutes that
authorize “citizen suits” as an enforcement mechanism.'®® Such provisions are
especially common in environmental statutes and are included in laws such as the
Clean Water Act,' the Surface Mining Control and Reclamation Act of 1977198
the Safe Dirinking Water Act of 1974, 199 the Comprehensive Environmental
Response, Compensation and Liability Act,”” the Clean Air Act,?®' the Noise
Control Act,*® and the Energy Conservation Act.2% Lujan appears to mean that
these provisions are unconstitutional except in instances where the plaintiff can
otherwise demonstrate an injury sufficient for standing.

More generally, Lujan likely means that the bar against generalized
grievances will be treated as constitutional and not prudential in the future. It
is possible, though, that the Court might distinguish taxpayer suits from citizen
suits and argue that the former involves a clearer injury because of the dollar and
cents loss (although extremely small), thus justifying taxpayer standing continu-
ing to be regarded as prudential,

However, it should be noted that in its most recent case addressing the
generalized grievance doctrine, the Court reaffirmed that plaintiffs have standing
so long as they can show a personal, concrete injury. In Federal Election Commission
v. Akins, the Court held that plaintiffs had standing to challenge a decision of the
Federal Election Commission that the American Israel Political Affairs Committee
is not a “political committee” subject to the regulation and reporting requirements
under the Federal Election Campaign Act of 1971.%°* The federal statute
permitted standing to any “aggrieved party.” The dissent argued that plaintiffs
presented a generalized grievance; their desire for enforcement of the federal law
was the same as everyone else’s in the world. %"

Justice Breyer, writing for the majority, expressly rejected this argument and
emphasized that the federal statute created a right to information and the denial
of this right was a concrete injury sufficient for standing. The Court explained that
unlike Richardson, “there is a statute which . . . does seek to protect individuals such
as respondents from the kind of harm that they say that they have suffered, ie.,
failing to receive particular information about campaign-related activities.”2%%
Federal Election Commission v. Akins is an important post-Lujan clarification of the
generalized grievance requirement because it clearly holds that Congress by

'8 For a discussion of these implications, se¢ Cass Sunstein, What's Standing After Lujan? OFf
Citizen Suits, ‘Injuries,” and Article 111, 91 Mich. L. Rev, 163 (1992).

197 53 U.5.C. §1365(e).

'8 30 U.5.C. §1270.

99 49 11.5.C. §300§-8.

2949 US.C. §6972.

201 49 US.C. §7604.

202 49 U.S.C. §4911.

20% 49 1.8.C. §6505.

204 594 11.S. 11{1998).

203 1o, at 30,

206 14 ar 292,
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statute can create rights that would not otherwise exist and the alleged violation of
those rights is sufficient for standing, even under a broad citizen suit provision
and even where the injury is widely shared in society.

Should There Be a Bar Against Generalized Grievances?

The generalized grievance standing doctrine can be defended on separation
of powers grounds. This standing barrier reflects a belief that the judicial role is
solely to prevent and remedy specific injuries suffered by individuals. The Court
has no authority to halt government violations of the Constitution except when
plaintiffs claim that their personal rights —-be they rights created by common law,
the Constitution, or statutes —are infringed. In Richardson, Schlesinger, Valley
Forge, and Lujan, the Court expressly noted that the generalized grievance
standing barrier reserves matters to the political branches of government, thereby
promoting the separation of powers. Moreover, the generalized grievance
standing barrier reflects a desire to exclude plaintiffs who sue entirely out of
ideological interests and not on the basis of specific, concrete in_juri(:s..2 7

On the other hand, the generalized grievance standing doctrine can be
criticized as the Court’s abdicating the judicial role in upholding the Constitution.
The argument is that the Court inappropriately deemed some parts of the
Constitution to be enforceable only through the political process. No one is likely
to have standing to challenge the practices objected to in Richardson, Schlesinger,
and Valley Forge. The constitutional provisions involved there —the statements
and accounts clause, the incompatibility clause, and the establishment clause —
could be blatantly disregarded and yet the courts would be powerless to halt the
violations. This is deeply troubling because the purpose of the Constitution and
judicial review is to safeguard matters from majority rule—a value that is lost
when provisions are enforceable only through the political process. The effect of
the generalized grievance doctrine is to read these clauses out of the Constitution
except to the extent the political branches want to voluntarily comply with them.

Also, critics argue that the Court's distinction between parts of the
Constitution is unjustified. The Court draws a distinction between constitutional
provisions creating individual rights — such as the equal protection clause —the
violation of which creates standing, and provisions pertaining to the structure of
government-—such as the statements and accounts clause-—the violation of
which is a generalized grievance. But the desirability of drawing this distinction is
open to question. Structural parts of the Constitution are integral to protecting
individual rights. For example, if Congress were to adopt a law authorizing the

7 1deological plaintiffs are sometimes referred Lo as non-Hohfeldian plaintiffs. See, e.g.,
Richard Fallon, Of Justiciability, Remedies and Public Law Litigation: Notes on the Jurisprudence of
Lyons, 59 N.Y.U. L. Rev. 1, % n.12 (1984), The term originates from the scholar Wesley Newcomb
Hohfeld, who devised a taxonomy of legal rights. See Wesley Hohfeld, Some Fundamental Legal
Conceptions as Applied in Judicial Reasoning, 23 Yale 1.]. 16 {1913). Because the claims of
ideclogical plaintiffs do not fit into any of Hohfeld's categories of legal rights, such plaintifls are
termed “non-Hohfeldian.”
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current president a ten-year term, in violation of Article I, would anyone have
standing to sue? Perhaps this might be challenged as infringing the right to vote.
But under a strict reading of the generalized grievance cases, citizens would ltack
standing because any plaintiff would be presenting a claim common to all in
society.

Ultimately, two competing visions of the role of the federal judiciary are at
stake. Under one, the role of federal courts is limited to remedying specific
injuries suffered by individuals. This position sees a need for great deference to
the political branches of government and fears the powers of the federal courts as
an anti-majoritarian institution. An alternative view sees the federal judiciary as
existing to ensure government compliance with the Constitution. Under this
position, judicial deference does not include tolerating constitutional violations.
The majority opinions in Richardson, Schiesinger, and Valley Forge endorsed the
former view; the dissents expressed the latter position. The dispute is a
fundamental disagreement over the role of the federal courts in American society.

§2.5.6 The Requirement That the Plaintiff Be Within the Zone of
Interests Protected by the Statute

The Requirement Defined

A third prudential standing requirement, in addition to the ban on third-
party standing and the prohibition against generalized grievances, is the rule that
the plaintiff secking standing must be within the zone of interests protected by the
statute in question. This requirement applies when a person is challenging an
administrative agency regulation that does not directly control the person’s
actions. Assuming that the constitutional standing requirements are met, the
plainuff may sue if it can show that it is within the group intended to benefit from
the statute. For example, if there is a statute preventing widget companies from
selling law books, a law book company might sue to challenge an administrative
regulation permitting the widget company to sell law texts. Although the law book
company is not directly controlled by the regulation, it may sue if it shows that it
fulfills the constitutional standing requirements and that the statute limiting the
widget company sales was intended to protect its interests.

"The Supreme Court has stated that the plaintiff must allege that “the interest
sought to be protected by the complainant is arguably within the zone of interests
to be protected or regulated by the statute or constitutional guarantee in
question.”*” In other words, if a plainaff is suing pursuant to a statutory
provision, in order to have standing the plaintiff must be part of the group
intended to benefit from the law. Although the Court’s statement of the test
includes its application to constitutional provisions, for reasons discussed below,

208 Association of Data Processing Serv, Orgs,, Inc. v. Camp, 397 U.S. 150, 153 (1970).
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the zone of interests requirement is used only in statutory cases, usually involving
administrative law issues.

The zone of interests test is parti(:ularly confusing, in part, because the Court
has been inconsistent about whether it is a standing requirement. In some cases, in
summarizing the law of standing, the Court has omitted the zone of interests
test.2%® But in other decisions, the test has been included in a listing of the
prudential standing requirements.”’? In fact, the Supreme Court’s failure to
mention the zone of interests test for several years convinced some commentators
and lower courts that the Court had abandoned it as a separate standing
requirement.?!! But in a decision in 1987, the Court again reaffirmed the zone of
interests (est as a separate standing requirement, albeit one that the Court said is
“not meant to be especially demanding.”®'? But despite this declaration, the Court
has used this standing requirement to bar litigation.?!?

Creation of the Requirement

The zone of interests test was first articulated by the Sugreme Court in
Association of Data Processing Service Organizations, Inc. v. Camp. '* The plaintiff
challenged a ruling by the comptroller of the currency to allow banks to make data
processing services available to other banks and bank customers. Although the
data processors clearly were injured by the comptroller’s decision, there was a
question about whether they had standing to sue. Under the Administrative
Procedures Act, a person may seek judicial review of an agency decision if they are
“aggrieved by agency action within the meaning of a relevant statute.”*'” The
Court said that a person has standing under this provision if he or she has suffered
an injury and if “the interest sought to be protected by the complainant is arguably
within the zone of interests to be protected or regulated by the statute or
constitutional guarantee in question.”mﬁ The Court concluded that the data
processors were arguably within the zone of interests protected by the Bank
Service Corporation Act of 1962, which prohibited bank service corporations to
“engage in any activity other than the performance of bank services for banks.”*!?

209 Spp. e.g., Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59 (1978); Warth v.
Seldin, 422 U.S. 490 {1975} (summarizing the law of standing, but omitting the zone ol intercsts test).

210 Sog, ¢.g., Valley Forge Christian College v. Americans United for Separation of Church and
State, 454 U.S. 464 (1982); Gladstone, Realtors v. Village of Bellwood, 441 U.5. 91, 99-100 (1979).

2 See, e.g., Robert Sedler, Standing, Justiciability, and All That: A Behavioral Analysis, 25
Vand. L. Rev. 479, 486-487 (1972); Department of Energy v. Louisiana, 690 F.2d 180, 187 (Emer. Ct.
App. 1982).

292 Clarke v. Securities Indus. Assi., 479 U.S. 388 (1987). Sez also Block v. Community Nutrition
Inst, 467 U.S. 340 (1984).

213 ¢o0 Air Courier Conference v. American Postal Workers Union, AFL-CIO, 498 U.S. 517
(1991), discussed below.

M 397 US. 150 (1970).

215 5 1.8.C. §702.

216 397 U.S, at 153.

2712 US.C. §1864.
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"The zone of interests test was applied by the Court in Barlow v. Collins,?'®
decided the same day as Camp. Barlow also involved an attempt to secure judicial
review of an agency decision under the Administrative Procedures Act. The
secretary of agriculturc issued a regulation permitting tenant farmers to assign
payments under the Upland Cotton Program as security for land they were
renting. The farmers sought review, objecting that the new regulation caused
landlords to coerce them into making exorbitant payments for rent and supplies.
The Court again found the zone of interests test to be met, concluding that the
pertinent statutory provision was adopted to protect the tenant farmers.

Is the Zone of Interests Test Desirable?

The zone of interests test has been defended on grounds similar to the
prohibition against third-party standing. The idea is that those who invoke a
statute’s protections as a basis for standing should be the ones that the legislature
mtended to protect. Also, it is argued that the “zone of interests require-
ment. .. might improve the quality ol adversary presentation, in part by providing
a detailed fact setting that corresponds to the problems most likely to be
encountered in the area of dispute, and in part by yielding parties sensitive to the
perhaps conflicting interests of those most directly involved.”?!

But others have sharply criticized the zone of interests test.”” Critics argue
that the zone of interests test is unnecessary; if a person is asserting a Judicially
cognizable injury, and fulfills all of the other standing requirements, there is no
reason for the federal court to deny review. Moreover, critics argue that the Court
never has articulated how a judge is to decide the zone of interests protected by a
particular statute.

Inconsistent Application of the Test

More recent cases are inconsistent in applying the requirement. In Clarke v.
Securities Industries Association, the Supreme Court applied the zone of interests
test, but explained that it is a requirement that generally should not preclude
standing.”" In Clarke, a trade association of securities brokers challenged a
decision by the comptroller of the currency to allow a bank to offer discount
brokerage services at locations around the country. The association claimed that
this violated a federal law preventing banks from creating branch banks in other
states.

The Supreme Court said that the plaintiff had standing because it was injured
and because it was within the zone of interests intended to be protected by the
statute. The Court explained: “In cases where the plaintiff is not itself the subject

218 3077 LS. 159 (1970).

2 Charles Wright, Avthur Miller & Edward Cooper, 13 Federal Practice and Procedure 511-
512 (1984).

220 See, e.g., Richard Stewart, The Reformation of American Administrative Law, 88 Harv, L.
Rev. 1669, 1731-1734 (1975).

221470 1S, 588 (1987).
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of the contested regulatory action, the test denies a right of review if the plaintiff’s
interests are so marginally related to or inconsistent with the purposes implicit in
the statute that it cannot reasonably be assumed that Congress intended to permit
the suit.”?2? The Court explained that the zone of interests test was “not meant to
be especially demanding; in particular, there need be no indication of
congressional purpose to benefit the would-be plaitltiff.”223 On the merits, the
Court ruled in favor of the plaintiffs that the regulation was inconsistent with
federal law.

The Court’s most recent applications of the zone of interests test, like Clarke,
involved situations in which the Court found that its requirements were met. In
Bennett v. Spear, the Court found that the authorization for citizen suits within the
Endangered Species Act eliminated the requirement that the plaintiffs be within
the zone of interests created by the statute.?2* In Bennett, ranch operators and
irrigation districts sued under the citizen suit provision of the Endangered Species
Act to challenge the restriction of the use of reservoir water to protect two species
of fish. Specifically, the Bureau of Reclamation determined that the operation of
the Klamath Irrigation Project might affect two endangered species of fish and
required the maintenance of water levels in the reservoir.

The ranch operators and irrigation districts sued and alleged an economic
injury from the proposed federal action. The district court and court of appeals
found that this was not within the zone of interests of the Endangered Species Act,
which was intended to protect environmental interests. The United States
Supreme Court reversed. Justice Scalia, writing for the Court, concluded that the
suthorization for citizen suits within the Act was meant to expand federal court
standing to the maximum permitted under Article TII. Therefore, the statute
overrides prudential standing requirements, such as the zone of interests test. The
Court concluded: “It is true that the plaintiffs here are seeking to prevent
application of environmental restrictions rather than to implement them. But the
‘any person’ formulation applies to all of the causes of action authorized by [the
law] — not only to private violators of environmental restrictions, and not only to
actions against the secretary asserting underenforcement. .., but also to actions
against the secretary asserting overenforcement.”*>

More recently, in National Credit Union Administration v. First National Bank &
Tyust Co., the Court found that banks had standing to challenge a change in
federal regulations thatwould allow creditunions to compete more directly with the
banks.Z?® Although there was no indication that the federal law restricting credif
union membership was intended to protect the economic interests of banks, the
Court concluded that plaintiffs are not required to show that Congress intended to
benefit them. Rather, plaintiffs need only demonstrate that the statute “arguably”
protects their interests. Based on this relaxed standard, the Court concluded that

222 1 at 399.

228 Id. at 399-400.

224 590 U.S. 154 (1997).
225 590 U.S. at 166.

226 599 .S, 479 (1998).
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the federal law restricting the operation of credit unions arguably protects the
interests of their competitors,

In contrast, in Air Courier Conference v. American Postal Workers Union, the
postal workers’ union challenged the United States Postal Service’s suspension
of its monopoly over “extremely urgent” letters under the Postal Express
Statutes.”®” After the Postal Service suspended the application of its monopoly
over certain routes, postal unions challenged the decision. The Supreme Court
ruled that the unions lacked standing because they were not within the zone of
interests protected by the Postal Express statutes. In an opinion by Chief Justice
Rehnquist, the Court began by noting that “[t]he particular language of the
statutes provides no support for respondents’ assertion that Congress intended
to protect jobs with the Postal Service.”**® Additionally, the Court noted that the
legislative history did not indicate an intent to benefit postal workers. The Court
distinguished other cases where the zone of interests test had been met by
pointing to statutory language or legislative history creating interests in those
instances.

Air Courier is important in showing that the zone of interests test is not
toothless. The Court concluded that a person or group can clain to be within the
zone of Interests protected by law only if the statute's text or history justifies such a
couclusion,

Zone of Interests Test Likely Applies Only in Cases Under
Administrative Procedures Act

There is a strong argument that the zone of interests test is an additional
standing requirement only in cases seeking review of agency decisions under the
Administrative Procedures Act. In Clarke, the Court explained that “[t]he
principal cases in which the zone of interests test has been applied are those
involving claimns under the APA and the test is most usefully understood as a gloss
on the meaning of §702 [which authorizes judicial review].”** The Clarke Court,
however, spoke of the zone of interests protected by both statutory and
constitutional provisions,

Furthermore, Professor Laurence Tribe persuasively argues that the zone of
interests test is superfluous in constitutional litigation. Professor Tribe explains
that in constitutional cases, the requirement that the plaintitf be within the zone of
interests is “another way of saying that the right claimed is one possessed not by
the party asserting it but rather by others.”**” If a person is asserting an injury to
his or her constitutional rights, the zone of interests test is met. If an individual is
not asserting a personally suffered wrong, then the requirement for injury or at
least the bar against third-party standing would preclude review.

227 408 UK. 517 (1991).

18 10 at 524-525.

229 479 17.8. at 400 n.16.

230 Laurence Tribe, American Constitutional Law (3d ed. 2000) 446.
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§2.6 Ripeness

§2.6 RIPENESS

§2.6.1 Introduction

Ripeness Defined

Ripeness, like mootness (discussed in the next section), is a justiciability
doctrine determining when review is appropriate. While standing is concerned
with who is a proper party to litigate a particular matter, ripeness and mootness
determine when that litigation may occur. Specifically, the ripeness doctrine seeks
to separate matters that are premature for review, because the injury is speculative
and never may occur, from those cases that are appropriate for federal court
action.!

Although the phrasing makes the questions of who may sue and when may
they sue seem distinct, in practice there is an obvious overlap between the
doctrines of standing and ripeness. If no injury has occurred, the plaintiff might
be denied standing or the case might be dismissed as not ripe. For example, in
O'Shea v. Littleton, the Supreme Court declared nonjusticiable a suit contending
that the defendants, a magistrate and a judge, discriminated against blacks in
setting bail and imposing sentences.” The Court observed that none of the
plaintifts currently faced proceedings in the defendants’ courtrooms and hence
“the threat of injury from the alleged course of conduct they attack is too remote to
satisfy the case-or-controversy requirement.”?’ This decision could be placed
under the label of either standing — no injury was alleged; or ripeness —the type
of injury was adequate but had not yet occurred.

Perhaps the distinction between standing and ripeness is that standing
focuses on whether the type of injury alleged is qualitatively sufficient to fulfill the
requirements of Article 111 and whether the plaintiff has personally suffered that
harm, whereas ripeness centers on whether that injury has occurred yet. Again,
while the distinction will work in some instances, in others it is problematic
because the question of whether the plaintiff has suffered a harm is integral to
both standing and ripeness concerns. For example, in Sierra Club v. Morton, the
Supreme Court dismissed, on standing grounds, a challenge by an environmental
group to the construction of a ski resort in a national park.* ‘The Court
emphasized the failure of the plaintiff to allege that it or its members ever had
used the park. This standing decision could be viewed as a ripeness ruling as well,
if ripeness is understood as focusing on whether an injury that is sufficient to meet
Article 111 has been suffered yet.

§2.6 'Abbott Laboratories v. Gardner, 387 U.S. 136, 148 (1967).
2414 U.S. 488 (1974},

% Id. at 489.

4405 U.S. 727 (1972), discussed in more derail in §2.5.2.

1 %<y
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T'o the extent that the substantive requirements overlap and the result will be
the same regardless of whether the issue is characterized as ripeness or standing,
little turns on the choice of the label. However, for the sake of clarity, especially in
those cases where the law of standing and ripeness is not identical, ripeness can be
given a narrower definition that distinguishes it from standing and explains the
existing case law. Ripeness properly should be understood as involving the
question of when may a parly seek preenforcement review of a statute or regulation.
Customarily, a person can challenge the legality of a statute or regulation only
when he or she is prosecuted for violating it. At that time, a defense can be that the
law Is invalid, for example, as being unconstitutional.

There is an unfairness, however, to requiring a person to violate a law in order
to challenge it. A person might unnecessarily obey an unconstitutional law,
refraining from the prohibited conduct, rather than risk criminal punishments.
Alternatively, a person might violate a statute or regulation, confident that it will
be invalidated, only to be punished when the law is upheld. A primary purpose of
the Declaratory Judgment Act was to permit people to avoid this choice and obtain
preenforcement review of statutes and regulations.

The Declaratory Judgment Act does not allow preenforcement review in all
instances. Rather, it permits federal court decisions only “[iln a case of actual
controversy.” In upholding the constitutionality of the Declaratory Judgment
Act, the Supreme Court emphasized that the statute did not permit advisory
opinions because it limited federal court action to Jjusticiable cases.b Ripeness,
then, is best understood as the determination of whether a federal court can grant
preenforcement review; for example, when may a court hear a request for a
declaratory judgment, or when must it decline review?

"The Supreme Court has stated that in deciding whether a case is ripe it looks
primarily to two considerations: “the hardship to the parties of withholding court
constderation” and “the fitness of the issues for judicial decision.”” Ripeness is said
to reflect both constitutional and prudential considerations. The focus on whether
there is a sufficient injury without preenforcement review seems inextricably
linked with the constitutional requirement for cases and controversies, whereas
the focus on the quality of the record seems prudential,®

The ripeness doctrine, limiting preenforcement review, serves many of the
purposes underlying the other justiciability doctrines. Ripeness advances
separation of powers by avoiding judicial review in situations where it is
unnecessary for the federal courts to become involved because there is not a
substantial hardship to postponing review. In the leading case of Abbott

> 28 US.C. §2201.

% Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 241 (1937); for a discussion of the
constitutionality of the Declaratory Judgment Act and why it is not an authorization for
unconstitutional advisory opinions, see §2.4.

7 Abbott Laboratories v. Gardner, 387 U.S. at 149,

8 At times, the Court describes ripeness as constitutional; see, e.g., Public Serv. Commn. of Ut. v.
Wycoff Co., 344 U.S. 237, 242-245 (1952); but at other times, the Court describes the ripeness test as
prudendial; see, e.g., Buckley v. Valeo, 424 1.5, 1, 114-118 (1976). In large part, tlus difference might
reflect the aspects of ripeness at issue in particular cases.
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Iaboratories v. Gardner, the Court explained that the “basic rationale” of the
ripeness requirement is “to prevent the courts, through avoidance of premature
adjudication, from entangling themselves in abstract disagreements.”™

Additionally, the ripeness requirement, like all justiciability doctrines,
enhances judicial economy hy limiting the occasion for federal court jurisdiction
and the expenditure of judicial time and revenues. Perhaps most of all, ripeness is
said to enhance the quality of judicial decision making by ensuring that there is an
adequate record to permit effective review.

As is reflected in the cases described below, the federal courts have a great
deal of discretion in determining whether a case is ripe. The questions of whether
there is sufficient hardship to permit preenforcement review and whether the
record is adequately focused cannot be reduced to a formula. The result is that it is
often difficult to distinguish why in some instances ripeness was found, but In
other seemingly similar circumstances it was denied.

§2.6.2 Criteria for Determining Ripeness: The Hardship to Denying
Review

The first part of the ripeness inquiry is how significant is the harm to denying
judicial review. The more a plaintiff can demonstrate substantial hardship to a
denial of preenforcement review, the more likely a federal court is to find
ripeness. Conversely, the more speculative and uncertain the harm, the less
likely it is that review will be granted.'!

Hardship from Choice Between Possibly Unnecessary Compliance
and Possible Conviction

An examination of Supreme Court ripeness decisions reveals three situations
in which the Court has found there to be enough hardship to justfy preen-
forcement review. First, when an individual is faced with a choice between
forgoing allegedly lawful behavior and risking likely prosecution with substantial
consequences, the federal courts will deem the case ripe rather than insist that an
individual violate the law and risk the consequences. Abbott Laboratories v. Gardner
is illustrative.'? The Food and Drug Administration (FDA) promulgated a
regulation requiring the inclusion of generic names for prescription drugs on all

¥ 387 U.S. at 148.

1.

I For example, in Vexas v. United States, 523 U.S. 296 (1998}, the Supreme Court refused to
rule as o whether the preclearance provision of the Voting Rights Act of 1965 applied to the possible
appointment of a magistrate to oversee school districts that failed to meet performance standards.
The Court noted that no magistrate had yet been uppointed and that the appointment of a magistrate
was @ last resort to be used only if all other means failed. The Court concluded that the case was not
ripe because it was too speculative whether a magistrate ever would be appointed.

12 327 1U.S. 136 (1967).

o I
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labels and other printed materials. Violations of the regulation were punishable by
civil and criminal sanctions. Thirty-seven drug companies, accounting for
90 percent of the supply of prescription drugs in the country, challenged the
regulation as exceeding the scope of the PDA’s authority under the pertinent
statutes. The government argued that the case was not ripe until a drug company
was prosecuted for violating the regulation.

The Supreme Court disagreed and permitted preenforcement review. The
Gourt emphasized the substantial hardship to denying preenforcement review.
The Court stated: “If petitioners wish to comply they must change all their labels,
advertisements and promotional materials; they must destroy stocks of printed
matter; and they must invest heavily in new printing type and new supplies. The
alternative to compliance . . . would risk serious criminal and civil penalties for the
unlawful distribution of ‘misbranded’ drugs.”"?

The ripeness requirement can be understood by contrasting Abbott Labora-
tories with another case decided the same day, Toilet Goods Association v. Gardner. 4
An FDA regulation permitted the FDA free access to all manufacturing processes
involved in the production of color additives and authorized the suspension of
certifications for sales if access is denied. A cosmetic manufacturing company
sought a declaratory judgment invalidating the regulation. But unlike Abbott
Laboratories, the Court said that the matter was not ripe because there was minimal
hardship to denying review. The Court explained that “a refusal to admit an
inspector here would at most lead only to a suspension of certification services to
the particular party, a determination that can then be promptly challenged
through an administrative procedure, which in turn is reviewable by a court,”'?

In numerous other cases as well, the Supreme Court found substantial
hardship in denying judicial review because of the choice that a person faced
between refraining from allegedly protected conduct or risking sanctions. For
instance, in Steffel v. Thompson, the plaintiff sought a declaratory z];uclgment
upholding his right to distribute handbills in a shopping center.'® On two
occasions, the plaintiff attempted to distribute anti-Vietnam War literature at a
shopping center; both times the owners of the property called the police.
Although the plaintiff left to avoid arrest, his companions stayed and were
arrested. ‘The Supreme Court found the matter ripe because denying review
would impose substantial hardship, forcing the plaintiff to choose between
unnecessarily giving up possibly protected speech or risking arrest and criminal
punishment. Justice Brennan, writing for the Court, spoke of the injury inflicted
in placing “the hapless plaintiff between the Seylla of intentionally flouting state
law and the Charybdis of forgoing what he believes to be constitutionally
protected activity in order to avoid becoming enmeshed in a criminal
proceeding.”'”

% 14 at 152-153.

4 387 1.S. 158 (1967).
5 1d, at 165,

W45 US. 452 (1974).
" Id. at 462.
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Similarly, in the earlier case of Adler v. Board of Education of the City of New York,
the Court implicitly found ripe a challenge to a state law designed to eliminate
“subversive persons” from the public school system.'® The state statute contained
a list of subversive organizations, and membership in any of these groups was
deemed a basis for disqualification from being employed in any school. Although
Justice Frankfurter dissented, arguing that the case was not ripe, the Supreme
Court upheld the statute on the merits. The Court’s choice to decide the case
apparently reflected a conclusion that there was substantial hardship to denying
review in that teachers had to either refrain from joining these organizations or
risk loss of their jobs.

Thus, it is well established that a case is ripe because of the substantial
hardship to denying preenforcement review when a person is forced to choose
between forgoing possibly lawful activity and risking substantial sanctions. People
should not be forced to exercise their rights at peril of criminal sanctions or loss of
employment.

However, some Supreme Court cases deviate from this principle. For
example, in [ nternational Longshoremen’s and Warehousemen’s Union Local 37 v. Boyd,
the Court dismissed as not ripe a case in which resident aliens were forced to
choose between giving up a job or risking permanent exclusion from the
country.'® For many years, some resident aliens in the United States went to work
in Alaska during the summer. Because the case arose before Alaska became a state,
the aliens sued to enjoin immigration officers from preventing their return to the
United States. The Supreme Court, in an opinion by Justice Frankfurter, held that
their suit was not ripe. The Court found that the situation was “hypothetical” and
conchuded that “[dJetermination of the scope and constitutionality of legislation in
advance of its immediate adverse effect in the context of a concrete case involves
t00 remote and abstract an inquiry for the proper exercise of the judicial
function.”® But this ignores the enortmous hardship in forcing a person to choose
between unnecessarily giving up a job or risking permanent exclusion from the
country.

Like Boyd, the Supreme Court’s decision in United Public Warkers v. Mitchell 1s
difficult to reconcile with the many cases holding that a case is ripe when a person
is forced to choose between forgzoing possibly constitutionally protected conduct
or facing significant sanctions. | The issue in Miichell was the ripeness of a
challenge to the constitutionality of the Hatch Act of 1940, which prevented
federal employees from taking “any active part in political management or
political campaigns.” "The plaintiffs sought a declaratory judgment that the law
violated their First Amendment rights and provided detailed affidavits listing the
activities they wished to engage in. The Court found their claims to be not ripe.
The Court said that the plaintiffs “seem clearly to seck advisory opinions upon
broad claims. ... A hypothetical threat is not enough. We can only speculate as to

18 949 U8, 485, 488 n.4 (1952).
19 347 U.S. 222 (1954).

20 1 ar 224,

2830 .S, 75 (1947},
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the kinds of political activity the appellants desire to engage in or as to the
contents of their proposed public statements or the circumstances of their
publication.”*® The Court found ripe the claims of one of the plaintiffs who was
being fired for violating the Act and upheld the statute as applied to him.

‘The Mitchell Court’s holding that employees had to violate the Hatch Act in
order to challenge its constitutionality is unjust and inconsistent with the decisions
described above. The plaintiffs in Mitchell suffered substantial hardship because of
the Court’s denial of review: They had to choose between refraining from political
speech or risking loss of their jobs. In fact, 26 years later, the Court was presented
with another constitutional challenge to the Hatch Act and found ripeness based
on almost the same facts that were insufficient in Mitchell, In United States Ciuil
Service Commission v. National Association of Letter Carriers, AFI-CIO, the Court
found the case ripe because the plaintiffs alleged that they desired to engage in
specific political activity.??

With reasoning quite similar to that in Mitchell, in Renne . Geary, the Court
dismissed on ripeness grounds a challenge to a provision in the California
constitution that prohibits political parties and political party central committees
from endorsing, supporting, or opposing candidates for nonpartisan offices.2*
The Court concluded that there was insufficient evidence that the plaintiffs were
prevented from engaging in specific constitutionally protected conduct because of
the law. The Court noted that “[t]he affidavit provides no indication whom the
Democratic committee wished to endorse, for which office, or in what election.
Absent a contention that [the provision] prevented a particular endorsement, and
that the controversy had not become moot prior to the litigation, this allegation
will not support an action in federal court.”?®

But the question arises as to why the identity of particular candidates matters
for a facial challenge to the law. The record documented past enforcement of the
statute, and the law undoubtedly would prevent endorsements in the future. As
Justice Marshall argued in dissent: “Nothing in our analysis turn[s] on the identity
of the candidates to be endorsed, the nature or precise language of the
endorsements, or the mode of publicizing endorsements.”*®

Hardship Where Enforcement Is Certain

Thus, generally although not always, the Court has found substantial
hardship on the basis of forcing a person to choose between refraining from
possibly protected conduct and risking significant sanctions. A second situation in
which the Court has found substantial hardship is where the enforcement of a
statute or regulation is certain and the only impediment to ripeness is simply a

% 1d. at 89-90.

#4183 U.S. 548 (1973). The First Amendment aspects of such restricions on government
employees are discussed in §11.3.8.2.

2501 U.S. 312 (1991).

23 1. ar 390,

201l at 542 (Marshall, J., dissenting).
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delay before the proceedings commence. Where the application of a law is
inevitable and consequences attach to it, the Court will find the matter ripe betore
the actual proceedings occur.

For example, in the Regional Rail Reorganization Act Cases, the Court deemed
ripe a lawsuit brought by eight major railroads challenging the conveyance of their
property to Conrail.Z” The district court found the case not justiciable on ripeness
grounds because the reorganization plan had not yet been formulated and a
special court had not yet ordered the reconveyances. But the Supreme Court held
that the case was ripe, concluding: “Where the inevitability of the operation of a
statute against certain individuals is patent, it is irrelevant to the existence of a
justiciable controversy that there will be a time delay before the disputed
provisions will come into effect.”?®

Similarly, in Lake Carriers Association v. MacMullan, the Court found ripe a
challenge to a statute forbidding discharge of sewage from boats, even though
prosecutions were definitely not imminent.?? State officials had announced that
they would not enforce the law until land-based pumpout facilities would be
available, a construction process that would take a substantial amount of time.
Reversing a district court decision dismissing the case as not ripe, the Supreme
Court unanimously concluded that the matter was justiciable. The Court reasoned
that it was inevitable that the law would be enforced and that as a result the boat
owners had to begin installing new facilities on their boat in anticipation of the
time when the law was implemented. This was sufficient to make the case ripe.

In Buckley v. Valeo, the plaintiffs were allowed to challenge the method of
appointing members to the Federal Election Commission in anticipation of
“impending future rulings and determinations by the Commission.”" There was
no doubt that the rulings would be forthcoming; thus, the Court concluded that
the plaintiffs’ “claims as they bear upon the method of appointment of the
Commission’s members may be presently adjudic'cxtved.”31

Hardship Because of Collateral Injuries

A third way in which the Court has found substantial bardship is based on
collateral injuries that are not the primary focus of the lawsuit. Duke Power Co. v.
Carolina Environmental Study Group, Inc. 13 illustrative.>® The plaintiffs challenged
the constitutionality of the Price-Anderson Act, which limited the liability of
private nuclear power plants to $560 million in the event of a nuclear accident.**

27 419 U.S. 102 (10974).

B Jd. at 143.

29 406 U.S. 498, 507-508 (1972).

30494 US. 1, 117 (1976).

3 494 US. 1, 117 (1976). Similarly, in Palazzolo v. Rhode Island, 533 U.S. 606 (2001), the
Court found a takings claim to be ripe for review even though a plan had not been submitted to state
court because similar requests for development had been denied.

52 498 1J.5. 59 (1978). For an excellent analysis and criticism of this decision, see Jonathan Varar,
Variable Justiciability and the Duke Power Case, 58 Tex. L. Rev. 273 (1980).

3 42 US.C. §2210.
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The plaintiffs contended that the statute violated the due process clause because it
allowed injuries to occur without ensuring adequate compensation to the victims,
There were obvious ripeness problems with this claim because it was uncertain
whether an accident ever would occur, if it occurred whether the losses would
exceed the limit on liability, and if it occurred and did exceed the limit whether
Congress would pay the difference. Nonetheless, the Court found the matter ripe
on the basis of other injuries imposed by the Price-Anderson Act. The Court
explained that but for the Price-Anderson Act, nuclear power plants for electricity
generation would not be constructed. Thus, because of the Price-Anderson Act, a
reactor was about to be constructed in the plaintiffs’ area and would subject them
to harms such as the exposure to radiation, thermal pollution, and fear of a
nuclear accident. In other words, while the primary injury that was the focus of the
lawsuit was not ripe —uncompensated losses from a nuclear accident— other
injuries existed to make the case justiciable.®*

Hardship Is a Prerequisite for Ripeness

It hardship is demonstrated in any of these three ways, the case is likely to be
found ripe. However, if there appears minimal harm to denying review, the case
will be dismissed as not ripe. Poe v. Ullman is a classic example of a case dismissed
for lack of ripeness.*® Married women for whom pregnancy was medically
unadvisable and their doctors filed a lawsuit challenging a Connecticut law
preventing the distribution or use of contraceptives. The Court deemed the case
nonjusticiable because there had been only one prosecution under the taw in more
than 80 years. The Court noted that “contraceptives are commonly and
notoriously sold in Connecticut drug stores....The undeviating policy of
nullification by Connecticut of its anti-contraceptive laws throughout all the
long years that they have been on the statute books bespeaks more than
prosecutorial paralysis. ... The fact that Connecticut has not chosen to press the
enforcement of this statute deprives these controversies of the immediacy which is
an indispensable condition of constitutional adjudication.”® The Connecticut law
was subsequently declared unconstitutional in Griswold v. Connecticut after the state
prosecuted a planned parenthood clinic.*”

Yet, the Court’s decision in Poe was subjected to substantial criticism. The
effect of the Connecticut law was to limit the availability of contraceptives,
especially by preventing the opening of planned parenthood clinics. Moreover,
Justice Douglas, in dissent, argued that there was sufficient hardship to justify
Judicial review of the Connecticut statute: “What are these people —doctors and
patients —to do? Flout the law and go to prison? Violate the law surreptitiously
and hope they will not get caught? By today’s decision we leave them no other

** For a discussion of the standing aspects of Duke Power, see $2.5.3.
35 367 U.S. 497 (1961).

% 1d. au 502, 508.

7 381 U.S. 479 (1965), discussed in §10.3.9.
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alternatives. Tt is not the choice that they need have under the regime of the
declaratory judgment and our constitutional system.”38

More recently, in Reno v. Catholic Social Services, the Supreme Court held that
a challenge to Immigration and Naturalization Service (INS) regulations had to be
dismissed on ripeness grounds because it was too speculative that anyone would be
injured by the rules. 9 The Tmmigration Reform and Control Act of 1986
provided that before illegal aliens residing in the United States could apply for
legalization, they had to apply for temporary resident status. Temporary resident
status required a showing that a person continually resided in the United States
since January 1, 1982, and a continuous physical presence since November 6,
1986. The INS adopted many regulations to implement this law.

A class of plaintiffs, Catholic Social Services, challenged some of the INS
regulations. The Supreme Court, in an opinion by Justice Souter, applied Abbott
Laboratories v. Gardner and held that the case was not ripe for review. The Court said
that it was entirely speculative whether any members of the class would be denied
legalization because of the regulations. The Court said that the case might be ripe
for review if the immigrants took the additional step of applying for legalization.

In other words, Poe v. Ullman and Reno wv. Catholic Social Services, Inc.
emphasize that a case will be dismissed on ripeness grounds if a federal court
perceives the likelihood of harm as too speculative. Obviously, courts have a great
deal of discretion in deciding what is a sufficient likelihood of hardship to meet
the ripeness requirement.

§2.6.3 Criteria for Determining Ripeness: The Fitness
of the Issues and Record for Judicial Review

Is There Significant Gain to Waiting for an Actual Prosecution?

The existence of substantial hardship without judicial review is one of the two
criteria articulated by the Court for determining ripeness. The other issue
concerns the fitness of the issues for judicial review. The more a question is purely
a legal issue the analysis of which does not depend on a particular factual context,
the more likely it is that the Court will find ripeness. But the more judicial
consideration of an issue would be enhanced by a specific set of facts, the greater
the probability that a case seeking preenforcement review will be dismissed on
ripeness grounds.

For example, in Socialist Labor Party v. Gilligan, the Supreme Court dismissed
on ripeness grounds a challenge to a state law that allegedly limited the ability of
the plaintiff to place candidates on the ballot for elections.*” The law required
candidates to sign an affidavit that they would not attempt to overthrow the

‘?8 367 U.S. at 513 (Douglas, J., dissenting).
509 U.S. 48 (1993).
0406 U.S. 583 (1972).

4 11
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government by force or violence. The Court concluded that “the record . . . now
before this Court, is extraordinarily skimpy in the sort of proved or admitted facts
that would enable us to adjudicate this claim.”*! The Gourt said that although the
plaintiff might have standing to challenge the law, “their case has not given any
particularity to the effect on them of Ohio's affidavit requirement.”*?

Another case in which the Gourt found an insufficient factual record to Justify
a conclusion of ripeness was California Bankers Association v. Schultz.*>A bank, its
customers, and bankers’ organizations and associations sued to enjoin enforce-
ment of a federal law that created record-keeping and reporting requirements for
banks and other financial institutions. The claim, in part, was that the reporting
requirements violated the First Amendment rights of bank customers. The Gourt
said that the claim was not ripe, emphasizing the need for a concrete factual
situation to facilitate judicial review. The Court concluded: “This Court, in the
absence of a concrete fact situation in which competing associational and
governmental interests can be weighed, is simply not in a position to determine
whetherﬁn effort to compel disclosure of such records would or would not be
barred.”

Relationship Between the Two Ripeness Criteria

The interaction of these two requirements for determining ripeness is not
clear. Some commentators have suggested that ripeness can be found if either is
met. Professor Tribe, for example, states that “[cJases in which early legal
challenges are held to be ripe normally present either or both of two features:
significant present injuries...or legal questions that do not depend for their
resolution on an extensive factual background.”*?

But the Court’s decisions seem to indicate that both requirements must be
met. For example, in Poe v. Ullman, the case was deemed not ripe even though it
was a purely legal question that did not depend on an extensive factual
background. In his dissenting opinion in Poe, Justice Harlan said: “I cannot
see what further elaboration is required to enable us to decide the appellants’
claims, and indeed neither the plurality nor the concurring opinion. .. suggests
what more grist is needed before the judicial milt could turn.”*® Conversely, in
Socialist Workers Party v. Gilligan, the Court admitted the existence of standing (and
thus of an injury), but deemed the matter to be unripe because of the absence of an
adequate record.?’

Thus, while it appears that preenforcement review is possible only if there is
both hardship to its denial and an adequate factual record, it is unclear whether a

U pd at 587.

12 1d. ar 588.

416 US. 21 (1974).

1d ar 56.

¥ Laurence Tribe, American Constitutional Law 80 (3d ed. 2000).
%367 U.S. at 528 (Harlan, J., dissenting).

*7 406 1.8, at 588.
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greater hardship might compensate for less in the way of a factual record or vice
versa. Because the hardship requirement is constitutionally based, in alllikelihood
it is less fexible, whereas the prudential concern about the record is to be given
less weight when there is a compelling need for immediate judicial review.

Finally, the relationship of ripeness to other doctrines should be noted.
Ripeness is obviously closely related to requirements for exhaustion of admin-
istrative remedies before seeking federal court review; a case is not ripe until such
exhaustion has occurred.* In fact, in cases claiming a government taking of
property without just compensation, the Court has held that the matter is not ripe
until compensation has been sought and denied through the available admin-
istrative procedures.49

§2.7 MOOTNESS

§2.7.1 Description of the Mootness Doctrine

An actual controversy must exist at all stages of federal court proceedings, at both
the trial and appellate levels. Tf events subsequent to the filing of the case resolve
the dispute, the case should be dismissed as moot. The Supreme Court, quoting
Professor Henry Monaghan, explained that “mootness [is] the doctrine of
standing in a time frame. The requisite personal interest that must exist at the
commencement of the litigation (standing) must continue throughout its
existence (mootness).”"

Circumstances That Might Cause a Case to Be Moot

Many different types of events might render a case moot. For example, a case
is moot if a criminal defendant dies during the appeals process or if a civil plaintiff
dies where the cause of action does not survive death.” Also, if the parties settle the
matter, a live controversy obviously no longer exists.® If a challenged law is

% Myers v. Bethlehem Shipbuilding Corp., 303 U.5. 41 (1938).

19 g0 San Remo Hotel v, Gity and County of San Francisco, 125 8. Ct. 2491 (2005); Williamson
County Regional Planning Comm’'n v. Hamilton Bank, 473 U.S. 172 (1984).

§2.7 ' United States Parole Commn. v. Geraghty, 445 U.S. 388, 397 (1980), quoting Henry
Monaghan, Constitutional Adjudication: The Who and When, 82 Yale L.J. 1363, 1384 (1973).

Dove v. United States, 423 U.S. 325 (1976).

3 See, e.g., United Airlines, Inc. v. McDonald, 432 U.S. 885, 400 (1977) (Powell, J., dissenting)
(“The settlement of an individual claim typically moots any issues associated with it."); Stewart v.
Southern Ry., 315 U.S. 283 (1942). Settlement must be disting‘uished from a situation in which the
defendant voluntarily agrees to vefrain from a practice, but is free to resume it at any tme. As
discussed below, the latter does not moot the case.
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repealed or expires, the case is moot." Essentially, any change in the facts that
ends the controversy renders the case moot. Thus, a defendant’s challenge to a
state law denying him pretrial bail was deemed moot after his conviction,” and a
suit by students to enjoin a school’s censorsh"? of a student newspaper was
dismissed as moot after the students graduated.

Why Have a Mootness Doctrine?

"The Supreme Court frequently has explained that the mootness doctrine is
dertved from Article TII's prohibition against federal courts issuing advisory
opinions.” By definition, if a case is moot, there no longer is an actual controversy
between adverse litigants. Also, if events subsequent to the initiation of the lawsuit
have resolved the matter, then a federal court decision is not likely to have any
effect. Hence, neither of the prerequisites for federal court adjudication is
fulfilled.®

Additionally, many of the values underlying the justiciability doctrines also
explain the mootness rules. Mootness avoids unnecessary federal court decisions,
limiting the role of the judiciar}/ and saving the courts’ institutional capital for
cases truly requiring decisions.” On the other hand, mootness might not save
Judicial resources; nor is it necessary to ensure a concrete factual setting in which
to decide an issue. When a case is dismissed on appeal, there is a fully developed
record and an opportunity for a definitive resolution of an issue. Dismissing such a
case as moot might cause the same question to be litigated in many other courts
until it is finally resolved by the Supreme Court.!”

Perhaps it is because of these competing policy considerations that the
Supreme Court has spoken of “the flexible character of the Article TII mootness

! See, e.g., Burke v. Barnes, 479 U.S. 861, 365 (1987) (bill expired during pendency of appeal,
rendering moot the question of whether the president’s pocket veto prevented bill from becoming
law); United States Dept. of Treasury v. Galioto, 477 U.S. 356 (1986) (amendment to federal statute
rendercd the case moot); Kremens v. Bartley, 431 U.S. 119, 128 (1977) (statutes providing for
commitment of minors to institutions were repealed, rendering the case moot); but see City of
Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283 (1982) {repeal of'a city ordittance was not mootwhere
the city was likely to reenact it after completion of legal proceedings), discussed below.

5 See, e.g., Murphy v. Hunt, 455 .S, 478, 481-482 {1982) (challenge to a state law denying bail
to those accused of violent sex crimes dismissed as moot after the defendant’s conviction).

% Board of School Commrs. v. Jacobs, 420 U.S. 128, 150 (1975

7 See, e, SEC v. Medical Comm. for Human Rights, 404 U.S. 403, 406 (1972); Hall v. Beals,
396 U.S, 45, 48 (1969). Bué see Honig v. Doe, 484 U.S. 305, 850 (1988) (Rehnquist, CJ. concurring}
(arguing that mootness doctring is primarily prudential and not constitutionally based).

& $ee Church of Scientology of California v. United States, 506 U.S, 9, 11 {1992).

9 See, e.g., Firefighter’s Local 1784 v, Stouts, 467 U.S, 561, 596 (1984) (Blackmun, J., dissenting)
(a central purpose of mootness doctrine is to avoid an unnecessary ruling on the merits).

' Chief Justice Rehnquist urged a new exception to the mootness doctrine for cases that
become moot while pending before the Supreme Court. See Honig v. Doe, 484 1.5, 305, 330 (1988).
See also Gene Nichol, Moot Cases, Chief Justice Rehnquist and the Supreme Court, 22 Conn. L. Rev.
703 (1990} (arguing that mootness should be regarded as prudential and that the Supreme Court
should have discretion to avoid dismissing cases that become moot while pending before the Court).
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doctrine.”!! This flexibility is manifested in four exceptions to the mootness
doctrine. Cases are not dismissed as moot if there are secondary or “collateral”
injuries; if the issue is deemed a wrong capable of repetition yet evading review; it
the defendant voluntarily ceases an allegedly illegal practice but is free to resume
it at any time; and if it is a properly certified class action suit. These exceptions are
discussed below.

Procedural Issues

Procedurally, mootness can be raised by a federal courtonits own at any stage
of the proceedings.12 If a case is deemed moot by the United States Supreme
Court, the Court will vacate the lower court’s decision and remand the case for
dismissal.!® By vacating the lower court’s decision, the Supreme Court leaves the
legal issue unresolved for future cases to decide.

In U.S. Bancorp Mortgage Co. v. Banner Mall Partnership, the Court held that
vacatur of a lower court opinion is not appropriate when a voluntary settlement of
an underlying dispute makes a case moot.!? The Court recognized that allowing
such vacating of lower court opinions might facilitate settlements as losing parties
may choose to settle in order to vacate an unfavorable opinion that could harm
their position in future litigation. Also, vacating the lower court opinion could
prevent an erroneous decision from remaining on the books. Nonetheless, the
Court unanimously held that voluntary settlement does not justify vacatur of a
lower court opinion. Nothing about the settlement undermines the reasoning of
the lower court and warrants the vacating of its decision."®

Overview of the Exceptions to the Mootness Doctrine

Most of the cases dealing with the mootness issue have focused on the
exceptions to the mootness doctrine. These are situations where a federal court
should not dismiss a case as moot even though the plaintiff’s injuries have been
resolved. The common issue concerning each of these exceptions is whether the
policy considerations served by them justify allowing review in a case where there
is not an actual dispute between adverse litigants and where a favorable court
decision will not effect a change. On the one hand, critics of these exceptions
might argue that expediency does not justify a departure from Article 111 and that

11 [nited States Parole Commn. v. Geraghty, 445 U.S. at 400. For an excellent argument that
mootness should be regarded as prudemial and not constitutional, see Evan Lee, Deconstitutionaliz-
ing Justiciability: The Example of Mootness, 105 Harv. 1.. Rev. 605 {1992).

12 See, e.g.. North Carolina v. Rice, 404 U.S. 244, 246 (1971).

1% United States v. Munsingwear, Inc., 340 U.S. 36, 39 (1950) (“The established practice of the
Court in dealing with a civil case from a court in the federal system which has become moot while on
its way here or pending our decision on the merits is to reverse or vacate the judgment below and
reman with a direction to dismiss.")

518 U.S, 18 (1994).

15 §ee Jill E. Fisch, Rewriting History: The Propriety of Eradicating Prior Decisional Law
Through Settlement and Vacatur, 76 Cornell I.. Rev, 589 (1991).
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the Court wrongly has been much more flexible in carving exceptions to mootness
than it has been in dealing with parallel doctrines such as standing. But others
might argue that important policy objectives are served by the exceptions; that the
exceptions effectuate the underlying purpose of Article I11 in ensuring judicial
review of allegedly illegal practices.

§2.7.2  Exceptions to the Mootness Doctrine: Collateral
Consequences

The first exception is where a secondary or “collateral” injury survives afier the
plaintiff's primary injury has been resolved. Although this is referred to as an
exception to the mootness doctrine,'® actually the case is not moot because some
mjury remains that could be redressed by a favorable federal court decision.

Criminal Cases

For example, a challenge to a criminal conviction is not moot, even after the
defendant has completed the sentence and is released from custody, when the
defendant continues to face adverse consequences of the criminal conviction.
Criminal convictions, especially for felonies, cause the permanent loss of voting
privileges in many states, prevent individuals from obtaining certain occupational
licenses, and increase the severity of sentences if there is a future offense. Thus,
the Court has concluded that even if the primary injury, incarceration, no longer
exists, the secondary or collateral harms are sufficient to prevent the case from
being dismissed on mootness grounds.

In Sibron v. New York, two defendants challenged the legality of evidence
seized from them during a stop-and-frisk.'” Although the defendants had
completed their six-month sentences, the Court held that their challenge to the
constitutionality of their convictions was not moot. The Court explained that “the
obvious fact of life [is] that most criminal convictions do in fact entail adverse
collateral legal consequences. The mere possibility that this will be the case is
enough to preserve a criminal case from ending ignominiously in the limbo of
mootness.

Similarly, in Carafas v. LaVallee, a defendant convicted of burglary in state
court was allowed to present a petition for habeas corpus in federal court
challenging the constitutionality of his conviction despite the fact that he had been
unconditionally released from custody.'® The Court stated that “[i]n consequence
of his conviction, he cannot engage in certain businesses; he cannot serve as an
official of a labor union for a specified time; he cannot vote in any election held in

3

'® Sibron v. New York, 392 U.S. 40, 53 (1968} (describing collateral consequences as an

exception to the mootness doctrine).
'7'302 U.S. 40 (1968).
B 1d. at 55 (citations omittec).
391 US. 234 (1968).
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New York State; he cannot serve as a juror. On account of these ‘collateral
consequences,’ the case is not moot,”??

The Court has explained that a challenge to a criminal conviction should be
dismissed as moot “only if it is shown that there is no possibility that any collateral
legal consequences will be imposed on the basis of the challenged conviction.””!
Therefore, a defendant convicted of two crimes, but sentenced to concurrent
sentences, may challenge one of the convictions even though its reversal would not
hasten his or her release from custody.”® The Court has reasoned that the
additional conviction might have future collateral consequences, such as by
increasing the severity of a subsequent sentence if there is a new offense.

In fact, because the government has an interest in ensuring the conviction of
criminals, the Supreme Court allows the state to continue to appeal matters even if
the defendant has completed his or her sentence. In Pennsylvania v. Mimms, the
Supreme Court granted the state’s certiorari petition despite the fact that the
defendant had completed the maximum three-year sentence.” The Court said
that preventing the state from imposing the collateral consequences of a criminal
conviction is of sufficient interest to the state to keep the case from being
dismissed as moot.

Generally a challenge to a particular sentence, as opposed to a challenge o
the conviction, is moot after the sentence has been served because there are no
collateral consequences to the sentence itself. For example, in North Carolina v.
Rice, a defendant contended that the state courts acted unconstitutionally in
increasing his sentence on appeal.”* The Supreme Court dismissed the case as
moot because the additional sentence had been served by the time the case came
before the Court.

Civil Cases

In civil litigation, a case is not moot, even if the plaintiff's primary injury is
resolved, so long as the plaintiff continues to suffer some harm that a favorable
court decision would remedy. For instance, a plaintiff seeking both reinstatement
and back pay for alleged discrimination can continue to pursue the case even if
reinstatement is granted or no longer sought.*® The claim for back pay is adequate
to keep the case from being moot. In fact, even if the amount of money damages
sought is quite small, it is still sufficient to present a live controversy to the federal
court. The Supreme Court explained: “Undoubtedly, not much money and
seniority are involved, but the amount of money and seniority at stake does not

20 Fd. ar 957-238.

21 Gibron v. New York, 392 U.S. at 57,

22 Spp, ¢.g., Benton v. Maryland, 395 U.S. 784, 791 (1969).

23 484 U.S. 106,108 (1977); see also United States v. Villamonte-Marquez, 462 U.S. 579, 581
(1983).

24 404 U.S. 244, 246 (1977).

23 See, e.g., Firefighter's Local 1784 v. Stotts, 467 1.S. 561, 568 (1984).
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determine mootness. As long as the parties have a concrete interest in the
outcome of the litigation, the case is not moot.”*°

Likewise, a plaintiff seeking both injunctive relief and money damages can
continue to pursue the case, even after the request for an equitable remedy is
rendered moot.?” For example, the Supreme Court ruled that the release of
plaintiffs on parole did not moot their suit, when in addition to a release from
custody, they also sought money damages for the alleged violation of their
constitutional rights.*®

More generally, so long as the federal court’s decision is likely to have some
effect in the future, the case should not be dismissed even though the plaintiff’s
primary injury has passed. The Supreme Court’s decision in Super Tire Engineering
Co. v. McCorkle is particularly instructive.? During a labor strike, the employers
whose plants were struck filed a lawsuit challenging a state law that permitted
strikers to receive public assistance through state welfare programs. Although the
strike ended before the completion of the federal court litigation, the Court held
that the case was not moot because a federal court deciston could substantially
affect future labor-management negotiati0115.3(' Thus, while a plaintiff's emotional
concern about the outcome of the case is not enough to keep it from being moot,
any continuing injury means that there is a live controversy.

§2.7.3 Exceptions to the Mootness Doctrine: Wrongs Capable of
Repetition Yet Evading Review

Definition

Perhaps the most important exception to the mootness doctrine is for
“wrongs capable of repetition yet evading review.” As the title of this exception
implies, some injuries occur and are over so quickly that they always will be moot
before the federal court litigation process is completed. When such injuries are
likely to recur, the federal court may continue to exercise jurisdiction over the
plaintiff’s claim notwithstanding the fact that it has become moot.”!

2 Mar 571.

27 Havens Realty Corp. v. Coleman, 455 U.S. 363, 370-371 (1982) (case not moot because
plaintiffs would be entitled to $400 liquidated damages if defendants found liabie); University of
Texas v. Camcenisch, 451 U.S. 390, 393 (1981} (case not moot when dispute for overpayment of
monez‘gremained).

=% Board of Pardons v. Allen, 482 1.5, 369, 371 n.l (1987).

2416 US. 115 (1974).

30 The Court also reasoned that the case presented a wrong capable of repetition yet evading
review, which is discussed below.,

31 A seminal case articulating this exception to the mootness doctrine was Southern Pac.
Terminal Co. v. ICC, 219 U.5. 498, 514-515 (1911} (allowing a challenge to an Interstate Commerce
Commission order that had expired because the Court concluded that consideration of such orders
should not be defeated, “as they might be, . .. by short term orders, capable of repetition, yet evading
review”).
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Roe v. Wade presented a paradigm example of a wrong capable of repetition
yet evading review.®® The plaintiff was pregnant when she filed her complaint
challenging the constitutionality of a state law prohibiting abortion. However,
obviously, by the time the case reached the Supreme Court, her pregnancy was
completed and she no longer sought an abortion. Hence, her case was moot;
intervening circumstances meant that there no longer was a live controversy
between the plaintiff and the state. But the Supreme Court refused a request to
dismiss the case on mootness grounds. The Court explained that the duration of
pregnancy was inherently likely to be shorter than the time required for federal
court litigation. The Court concluded that the challenge to the state laws
prohibiting abortions “truly could be ‘capable of repetition yet evading review.' """

Requirements for the Exception

Two criteria must be met in order for a matter to fit within the wrong capable
of repetition yet evading review exception to the mootness doctrine. First, the
injury must be of a type likely to happen to the plaintiff again. In other words, an
injury is not deemed capable of repetition merely because someone, at sometime,
might suffer the same harm; there must be a reasonable chance that it will happen
again to the plaintiff. The Court explained that there must be a “reasonable
expectation that the same complaining party would be subjected to the same
action again.”** For instance, in Murphy v. Hunt, a defendant’s challenge to a state
law denying pretrial bail to those accused of violent sex crimes was dismissed as
moot after the defendant’s conviction.>® The Court said that the case did not fit
into the exception for wrongs capable of repetition yet evading review because
there was no likelihood that the defendant would be arrested for a similar offense
and denied bail in the future. The Court noted that “there must be a reasonable
expectation or a demonstrated probability that the same controversy will recur
involving the same complaining party. We detect no such level of probability in
this case.”® But it must be noted that in other cases—such as in Roe and in the
election cases described below-— the Court did not specifically inquire whether
the plaintiff in particular was likely to suffer the same harm in the future.

Second, it must be a type of injury of inherently limited duration so that it is
likely to always become moot before federal court litigation is completed. For
example, a ten-day restraining order on a protest demonstration was deemed to
be capable of repetition but always likely to evade review because litigation never
would be completed before the ten days expired.?’

One area where the Court consistently has found cases to [it within the
exception for wrongs capable of repetition yet evading review is court orders

32410 US. 113 (1973).

3 14 at 195 (citations omitted).

* Weinstein v. Bradford, 423 11.8. 147, 149 {1975).

5 455 U.S. 478 (1982).

36 1d. at 482 (citations omitted).

37 Carroll v, President & Commirs. of Princess Anne. 393 U.S. 175 (1968}, discussed in §11.2.3.3.
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imposing prior restraints on speech. For example, in Nebraska Press Association v.
Stuart, a trial judge imposed a limit on newspaper and broadcast reports
concerning a pending murder trial.*® Although the judge’s order expired when
the jury was empaneled, the Supreme Court held that it was a wrong capable of
repetition yet evading review because similar orders might be imposed on the
media again in the future, and they would escape judicial scrutiny because the
restraints would be lifted long before the appellate process was completed.®®
Likewise, challenges to a court’s order excluding the press from a pretrial hearing
and to a court’s order excluding the press from trial in a case involving a victim
under age 18 were deemed fit within this exception to the mootness doctrine.*” In
each instance, the Court reasoned that the media might be subjected to similar
orders in the future and that the orders transpired so quickly as to prevent judicial
review before they expired.

Another area where the Court often has applied this exception to the
mootness doctrine is for challenges to election laws. Frequently, the election is
over before the litigation is completed. For example, in Moore v. Ogilvie, a suit was
brought challenging a state law requiring the obtaining of a certain number of
signatures in order for an independent candidate to get on the ballot to run for
president or vice president.*! Although the election was held before the case was
heard by the Supreme Court, the Court held that the case was not moot because it
presented a “wrong capable of repetition, yet evading review.”*® The Court
explained that the plaintiffs might again seek access to the ballot for independent
candidates and that the matter would always escape review because litigation could
never be completed before the election.

Similarly, in First National Bank of Boston v. Bellotti, the plaintiffs were allowed
to pursue their challenge to a law prohibiting corporations from spending money
to influence voters with regard to pending ballot initiatives.** The Court reasoned
that the issue would likely arise in the future and there would never be enough
time for the matter to be fully lingated, appealed, and decided before the
completion of the election.

In Dunn v. Blumstein, a voter was allowed to continue to challenge a state law
imposing a one-year residency requirement in the state in order to vote in state
clections.’® Although the plaintiff could vote by the time the case got to the
Supreme Court, the Court held that the matter was a wrong capable of repetition
yet evading review and thus should not be dismissed on mootness grounds.

In Norman v. Reed, the Court applied this exception to the mootness doctrine
to allow a challenge to a law that created obstacles for new parties getting on the

%5 427 U1.5. 539 (1976), discussed in §11.2.3.3.

* Id at 546.

0 Globe Newspaper Co. v. Superior Court, 457 U.S, 596, 602 (1982) (exclusion from trial of
victim of sex crime who was under age 18); Gannett Co. v, DeTPasquale, 443 U.5. 368, 377 (1979)
(exclusion from pretrial hearing).

13094 U8, 814 (1969).

2Ll at 816 (citation omitted).

435 U.S. 765, 774 (1978).

405 U.S. 830 (1979).
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ballot.* Although the challenge concerned the ability to get on the ballot for an
election held in 1990, the Court concluded that “[t]here would be every reason to
expect the same parties to generate a similar, future controversy subject to
identical time constraints if we should fail to resolve the constitutional issues that
arose in 1990.”*% Thus, it was justiciable as a wrong capable of repetition yet
evading review.

But not all election cases fit within this exception to the mootness doctrine.
For example, in {llinois State Board of Elections v. Socialist Workers Party, the plamtiffs
challenged actions by the State Board of Elections that interfered with their
getting on the ballot.*” The Court held that the case was moot after the election
was completed because there was “no evidence creating a reasonable expectation
that the ... Board will repeat its purportedly unauthorized actions in subsequent
elections.”*®

Golden v. Zwickler is even more difficult to reconcile with the other election
cases.” In Golden, the plaintiff filed a lawsuit in 1966 challenging a New York
statute prohibiting the distribution of handbills that did not state the identity of
the author. The plaintff wanted to distribute such anonymous leaflets in
connection with the 1966 congressional election. The election was completed
before the matter was fully resolved in the courts, but the plaintiff maintained that
there was still a live controversy because he wanted to distribute anonymous
handbills again in 1968. The Supreme Court deemed the case moot. 'The Court
said that it was speculative whether the congressman whom the plaintiff sought to
campaign for would run again.”

The question is whether it was more speculative that the plaintiff in Golden
would want to distribute anonymous leaflets in the future than it was in Moore v.
Ogiluie that the plaintiffs there would want to qualify independent candidates for
the ballot in the future. Was it more speculative in Socialist Workers Party that the
plaintiffs would be frustrated in gaining access to the ballot than it was in Bellott:
that the corporation would want to spend money in the future to oppose ballot
initiatives?

In other words, the election cases reflect that the “wrong capable of repetition
yet evading review exception” requires a court to determine that there is a
sufficient likelihood that the harm will recur. But the courts have a great deal of
discretion in deciding what is sufficient.

Perhaps the case best illustrating this discretion 1s DeFunis v. Odegaard.”" The
plaintiff, a white male, applied for admission to the University of Washington Law
School and was denied acceptance. He sued the school, contending that he was
discriminated against because of the school’s preferential treatment of minority
candidates. The trial court issued a preliminary injunction admitting the plaintiff

502 1U.S. 279 (1992).
16 12 at 288.

17 440 US. 173 (1979).
B 1d, ac 187

49394 17.S, 103 (1969).
50 1d. at 109-110.
416 US. 3192 (1974),

121




Chapter 2. The Federal Judicial Power

to law school while the case was pending. By the time the case reached the United
States Supreme Court, the plaintiff was in his final year of school and the school
stipulated that the plaintiff would be allowed to complete his studies regardless of
the outcome of the litigation. 'The Supreme Court held that the case was moot
because “the controversy between the parties has thus clearly ceased to be definite
and concrete and no longer touches the legal relations of parties having adverse
legal intcrests.”>?

Some criticize the Court for not finding the case to constitute a wrong capable
of repetition yet evading review. Professor David Currie quotes one critic as
remarking that DeFunis “announced a new principle: ‘Difficult cases are moot.””%?
On the other hand, the Court explained that there was no chance that DeFunis
again would be subjected to the law school admissions process. Moreover, there
was no reason to believe that the issue would evade review because not every
challenger would obtain a preliminary injunction securing law school attendance
while the case was pending.®*

In sum, a case is not dismissed, although the plaintiff's claim 1s moot, if the
injury is one likely to recur and if the injury is of an inherently short duration that
would make complete federal court review impossible. Courts have substantial
discretion in deciding what is a sufficient likelihood of future injury or a
sufficiently short time span for the injury to justify invoking this exception.

§2.7.4 Exceptions to the Mootness Doctrine:
Voluntary Cessation

Exception Defined

A case 1s not to be dismissed as moot if the defendant voluntarily ceases the
allegedly improper behavior but is free to return to it at any time. Only if there is
no reasonable chance that the defendant could resume the offending behavior is a
case deemed moot on the basis of voluntary cessation.””

The Court explained these principles in United States v. W. T. Grant Co.”® The
United States sued to enjoin a practice of several corporations having similar
boards of directors; the government claimed that the interlocking directorates
violated federal antitrust laws. In response to the suit, the defendants said that
they had eliminated the interlocking directorships and would not resume the
practice. The Supreme Court said that this was not sufficient to justify dismissal
of the case because the “defendant is free to return to his old ways.”*” The Court

2 I al 316-317.

33 David Currie, Federal Courts: Cases and Materials 77 1.5 (4th ed. 1990},

™ 416 U.S. at 316.

55 Cite to ¥Friends of the Earth v. Laidlaw, 528 U S, 167, 174 (2000).

56345 U.8. 629 (1953). See also United States v. Concenirated Phosphate Export Assn., 393 U.S.
199, 203 (1968) (cirations omitted) (case not moot where defendant is “free to return to his old ways”).

W Id. ar 632.

122




§2.7 Mootness

stated that “voluntary cessation of allegedly illegal conduct does not deprive the
tribunal of power to hear and determine the case, i.e., does not make the case
moot.””® The Court said that “[tlhe case may nevertheless be moot if the
defendant can demonstrate that there is no reasonable expectation that the wrong
will be repeated. The burden is a heavy one.” The Court said the defendants’
promise to not resume the offending practice is not enough to meet this burden
and render the case moot.

The Court recently reaffirmed the narrowness of this exception in Friends of
the Earth, Inc. v. Laidlaw ®® Environmental groups brought a lawsuit pursuant to a
citizen suit provision of the Clean Water Act (CWA) against the holder of a
National Pollutant Discharge Elimination System (NPDES) permit, alleging that it
was violating mercury discharge limits. The plaintiffs sought declaratory and
injunctive relief, civil penalties, costs, and attorney fees. The defendant sought to
have the case dismissed as moot on the ground that it had changed its conduct and
complied with the permit requirements and had closed one of the facilities.

The Court reiterated that voluntary changes in behavior by a defendant are
not sufficient to make a case moot because the defendant would be free to resume
the behavior once the case was dismissed. Justice Ginsburg, writing for the Court,
stated: “[TThe standard we have announced for determining whether a case has
been mooted by the defendant’s voluntary conduct is stringent: ‘A case might
become moot if subsequent events made it absolutely clear that the allegedly
wronglul behavior could not reasonably be expected to recur.’ The ‘heavy burden
of persualding]’ the court that the challenged conduct cannot reasonably be
expected to start up again lies with the party asserting mootness.”®' Indeed,
Justice Ginsburg's statement of the test makes it clear that this is a very heavy
burden: “[A] defendant claiming that its voluntary compliance moots a case bears
the formidable burden of showing that it is absolutely clear the allegedly wrongful
behavior could not reasonably be expected to recur.”®® This is quite different from
standing where the burden is on the Splaintiﬂ" to show that the constitutional and
prudential requirements are met.?® The Court, in Laidlow, found that the
defendant failed to meet its heavy burden and refused to dismiss the case based on
its voluntary changes in behavior.

A recent interesting application of this exception involved a party that had
prevailed in the lower court making the case moot while it was pending in the

78 1d.

59 1d. at 633 (citations omitted). See Iron Arrow Honer Socy. v. Heckler, 464 U.S. 67 (1983) (an
exclusively male honorary society on campus sought to enjoin the Department of Health and Human
Services from requiring the university to exclude it; while the case was pending the university
announced its decision Lo ban the club, regardless of the government’s decision, rendering the case
moot); Preiser v. Newkirk, 422 U.S. 395, 401-402 (1975) {case challenging transfer of prisoner to a
medium or maximum security prison dismissed as moot because he had been moved back to a
minimum security unit and there was no likelihood that the wrong would be repeated).

50 598 U.8. 167 (2000).

61 Jd. at 189 (citation omitted).

°% Id. at 190.

% Id.
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Supreme Court. In City of Erie v. Pap’s A.M.,** the defendant, the owner of a nude
dancing establishment, successfully challenged a city ordinance prohibiting
public nudity that was adopted to close that business. While the case was pending
in the Supreme Court, the business closed and the defendant moved for the Court
to dismiss the matter on mootness grounds. The Court refused and said that the
case was not moot because the company still had the license for the business and
could reopen it at any time and also because the city continued to be injured by the
injunction of the ordinance entered by the state court.®® The defendant also said
that he was 72 years old and retired. The Court said that this was not sufficient:
“Several members of this Court can attest, however, that the ‘advanced age’ of
Pap’s owner, 72, does not make it ‘absolutely clear’ that a lite of quiet retirement is
his only reasonable expectation.”®®

Statutory Change

Usually, a statutory change is enough to render a case moot, even though the
legislature possesses the power to reinstate the allegedly invalid law after the
lawsuit is dismissed. For example, in Kremens v. Bartley, the state repealed statutes
challenged as unconstitutional in that they permitted involuntary commitment of
juveniles.®” The Supreme Court said that the legislative action made the case
moot. Likewise, in Massachusetts v. Oakes, the Court dismissed a challenge to an
overbreadth challenge to a Massachusetts law prohibiting nude photography of
minors.®® The law was amended while the case was pending, and the Court ruled
that “overbreadth analysis is inappropriate if the statute being challenged has
been amended or repealed.”

However, the Court also has held that a repeal of a challenged law does not
render a case moot if there is a reasonable possibility that the government would
reenact the law if the proceedings were dismissed. In City of Mesquite v. Aladdin’s
Castle, Inc., a city law limited licensing of video arcades and amusement centers. ™
The plaintiff challenged the ordinance as being unconstitutionally vague in
prohibiting licensing of operations that have “connections with criminal
elements.” The city repealed this language from the ordinance while the case
was pending. Nonetheless, the Court held that the case was not moot. Justice
Stevens, writing for the majority, explained: “It is well settled that a defendant’s
voluntary cessation of a challenged practice does not deprive a federal court of its
power to determine the legality of the practice. ... In this case the City’s repeal of
the objectionable language would not preclude it from reenacting precisely the
same provision if the District Court’s judgment were vacated.””

51 599 (.8, 277 (2000).

5 1d. at 287

6 1d. at 288.

57451 0.8 119, 182 (1977).

58 491 T.S. 576 (1989).

89 1d. at 582. See alse Lewis v. Continental Bank Corp., 494 U.S. 472 (1990) {change in the law
rendered the case moot).

0 455 1U.S. 283 (1982).

“Id. at 289.

124




§2.7 Mootness

Similarly, in Northeastern Florida Contractors v. Jacksonville, the Court refused to
dismiss as moot a challenge to a city ordinance that provided preference in
contracting for minority-owned businesses.’” The Court explained that “[t]here is
no mere risk that Jacksonville will repeat its allegedly wrongtul conduct; it already
has done so. Nor does it matter that the new ordinance differs in certain respects
from the old one....[I)f that were the rule, a defendant could moot a case by
repealing the challengjed statute and replacing it with one that differs only in some
insignificant respect.””® The Counrt said that the new statute posed the same basic
constitutional question, and thus the repeal of the earlier law did not moot
the case.

The difficulty is determining why in some situations a legislative repeal is
deemed to make a case moot, yet in other cases it does not. In all instances, the
legislature is free to reenact the law. In Aladdin’s Castle, the Court said that “[t]he
test for mootness in cases such as this is a stringent one. Mere voluntary cessation
of allegedly illegal conduct does not moot a case. ... A case might become moot if
subsequent events made it absolutely clear that the allegedly wrongtul behavior
could not reasonably be expected to recur.””® Yet, in other cases described above,
the Court concluded that legislative repeal was enough to make a case moot,
although the law could have been readopted after the conclusion of the legal
proceedings. The key appears to be that cases will not be dismissed as moot if the
Court believes that there is a likelihood of reenactment of a substantially similar
law if the lawsuit is dismissed.

Compliance With a Court Order

Compliance with a court order renders a case moot only if there is no
possibility that the allegedly offending behavior will resume once the order
expires or is lifted. For example, a case was not moot when a court order caused a
union to end its boycott because the union could resume the boycott as soon as the
order was removed.” Similarly, the voluntary cessation exception was applied to
prevent dismissal of a case when a union stopped its picketing in response to a
court injunction, but contested the constitutionality of that injunction and wished
to challenge allegedly illegal harassment of its members.”®

Vitek v. Jones illustrates the inability of court orders to render a case moot
where the offending practices can resume if the orders are lifted.” In Vitek, the
plaintiffs challenged the ability of state prisons to transfer prisoners to mental
hospitals without providing adequate notice and an opportunity for a hearing. A
court permanently enjoined these transfers imposed without due process

72 508 U.S. 656 (1993). The standing aspects of the case are discussed in §2.5.3.

“Id. al 662,

" 455 U.S. 283, 289.

7% Bakery Drivers v. Wagshal, 333 U.S. 437 (1948).

76 Alice v. Medrano, 416 U.S. 802, 810 (1974).

77 445 U.5. 480 (1980). The procedural due process issues raised in Vitek are discussed in §7.4.3.
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protections. Althougrh the transfers halted, the Court held that the case was not
moot because “it is not absolutely clear absent the injunction that the allegedly
wrongful behavior could not reasonably be expected to recur.’

But a case can be dismissed as moot if a court order produces a change in
behavior and it is deemed unlikely [hd[ the offending conduct will resume. County
of Los Angeles v. Davis is instructive.”® The plaintiffs, representing present and
future black and Mexican-American applicants to the Los Angeles County Fire
Department, brought a class action suit challenging alleged discriminatory hiring
practices. The district court found a violation of federal civil rights statutes and
permanently enjoined the discriminatory practices. The fire department
complied with the injunction, discarding its preemployment screening test and
hiring many new minority applicants.

The Supreme Court held that the case was moot. The Court explained that a
case may become moot if “it can be said with assurance that there is no reasonable
expectation that the alleged violation will recur, [and] interim relief or events have
completely and irrevocably eradicated the effects of the alleged violation.”®® The
Court said that the defendant had eliminated the use of the invalidated civil
service exam and showed no propensity for reinstituting it and that the defendant
had changed its hiring so that more than 50 percent of new recruits were racial
minorities. As such, the Court deemed the case moot.

In short, under the voluntary cessation exception to the mootness doctrine
the central question is whether the defendant has the ability to resort to the
allegedly improper behavior that was voluntarily stopped. Only if the defendant
can show that there is no reasonable chance that the conduct can resume should a
federal court dismiss a case as moot when a defendant voluntarily halts a
challenged practice.

$§2.7.5 Exceptions to the Mootness Doctrine: Class Actions

The Supreme Court has taken a particularly flexible approach to the mootness
doctrine in class action suits. In a series of cases, the Supreme Court has held that
a properly certified class action suit may continue even if the named plaintiff’s
claims are rendered moot. The Court has reasoned that the “class of unnamed
persons described in the certification acquired a legal status separate from the
interest asserted by the [plaintiff],” and thus so long as the members of the class
have a live controversy, the case can continue.®" Furthermore, the Court has
concluded that a plaintiff may continue to appeal the denial of class certification
even after his or her particular claim is mooted.

8 Id. at 487 (citations omitted).

™ 440 U.S. 625 {1979).

B0 I, at 631,

81 Sosna v. Towa, 419 1.S. 593, 399 (1975).
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Properly Certified Class Action Not Moot

Sosna v. lowa was the first major departure from traditional mootness rules for
class action suits.®®> The plaintiff, Mrs. Sosna, initiated a class action suit
challenging an Towa law requiring residence in the state for one year in order
to obtain a divorce from an Towa court. The class action was properly certified, and
the district court ruled against the plaintiffs on the merits. While the appeals were
pending, Mrs. Sosna satisfied the durational residency requirement, thus
resolving her claim. The Supreme Court, in an opinion by Justice Rehnquist,
held that the suit was not moot. The Court emphasized that the controversy
“remains very much alive for the class of persons she has been certified to
represent.”™® The Court explained that a class action suit should not be dismissed
on mootness grounds so long as the named plaintiff had a live controversy when
the suit was filed, there was a properly certified class action, and there are
members of the class whose claims are not moot.

The Supreme Court applied Sosna in other cases involving class action suits.
For example, in Gerstein v. Pugh, a properly certified class action suit challenged
the constitutionality of a Florida practice of holding individuals without a judicial
hearing determining probable cause.® Although the named plaintiff's claim was
resolved because the pretrial detention ended, the case was not moot because
there was a properly certified class action and the members of the class continued
to present a live controversy.

In several cases, decided the same year as Sesna, the Supreme Court
concluded that the mootness doctrine required the dismissal of class action suits
that were not properly certified when the named plaintiff’s claim became moot,*
The underlying rationale seems to be that when there is a properly certified class
action, the entire class is the actual plaintiff, and as long as a live controversy exists
for some of the plaintiffs, the case should not be deemed moot.

The Court expanded the exception for class action suits in Franks v. Bowman
Transportation Co.*® In Franks, the plaintiff brought a class action suit challenging
alleged employment discrimination. By the time the case came to the Supreme
Court, it was clear that the named plaintiff did not have a possible claim of
discrimination even though other class members did. The Court said that even if
the named plaintiff never had a legitimate claim for relief, a class action is not
moot when itwas properly certified and when some members continue to have live
claims.

¥ 1.

8% 1d. at 401. The Gourt also explained that the case could fit into the exception for wrongs
capable of repetition yel evading review because of the fact that residency requirement was shorter
than the usual course of lidgation. Id. at 401 n.9.

84 490 U.S. 108 (1975).

B3 See, e.g., Indianapolis School Commrs. v. Jacobs, 420 U.S. 128 (1975); Weinstein v. Bradford,
498 U.S. 147 (1975); see also Pasadena City Bd. of Educ. v. Spangler, 427 U.5 424 (1976); Franks v.
Bowman Transportation Co., 424 U.S, 747 (1976).

86 494 1.8, 747 (1976).
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Appeals of Denial of Class Certification Not Moot

Sosna, Gerstern, and Franks all involved properly certified class actions. The
Court first considered noncertified class actions in United Airlines, Inc. v.
McDonald.® There the Court held that a member of the proposed class may
intervene to challenge and appeal the denial of class certification after the named
plaintiff’s claims are mooted.

Subsequently, the Court held that a person seeking to initiate a class action
suit may continue to appeal the denial of certification even after his or her own
claims are rendered moot. In United States Parole Commission v. Geraghty, a prisoner
who was denied parole on the basis of the Parole Commission’s guidelines sought
to bring a class action suit challenging the guidelines.®® The district court refused
to certify a class action, and the plaintiff appealed. While the appeal was pending,
the plaintiff was released from prison.

Even though a class action never was certified, the Court held that the case
was not moot. The Court explained that the members of the proposed class still
had a live controversy, justifying continued federal judicial consideration of
whether the class should be certified. The Court stated “that an action brought on
behalf of a class does not become moot upon expiration of the named plaintiff's
substantive claim, even though class certification has been denied. The proposed
representative retains a ‘personal stake’ in obtaining class certification sufficient to
assure that Art. I1l values are not undermined. If the appeal results in a reversal of
the class certification denial, and a class subsequently is properly certified, the
merits of the class claim then may be adjudicated pursuant to the holding in
Sosna.”®

Similarly, in Deposit Guaranty National Bank v. Roper, decided the same day as
Geraghty, the Court held that the named plaintiffs in a proposed class action suit
could continue to appeal the denial of class certification even after the plaintiffs
settled their personal claims.”® In Roper, the plaintiffs sought to bring a class
action suit to challenge the interest charged by Bank Americard. The plaintiffs
agreed to a settlement that paid them the full sum they claimed as damages. The
Court said that the plaintiffs could continue to appeal the denial of class
certification. The Court explained that the plaintiffs maintained a “personal stake
in the appeal” because they had “a continuing individual interest in the resolution
of the class certification question in their desire to shilt part of the costs of
litigation to those who will share in its benefits if the class is certihied and ultimately
prevails.” *"T'he Court explained that other class members had a live controversy,
and allowing the settlement to end the litigation would give defendants an
incentive to “buy off” named plaintiffs in class action litigation.**

57 439 U.S. 985, 393 (1973).
3% 145 U.S. 388 (1980).

5 Jd. ar 404.

% 445 U.S. 326 (1980).

' fd. at 336,

92 1d. at 359.
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The exception for class action suits makes sense in that it focuses on the
interests of the class, rather than simply looking to the named plaintiff’s claims. As
long as the class presents a live controversy, the status of any particular member’s
claim is irrelevant. Thus, the Court has properly concluded that a properly
certified class action is not moot simply because the named plaintift’s controversy
is resolved. Nor should the mootness of the plaintiff's claim prevent an appeal of
the denial of class certification. This mootness exception furthers the underlying
purposes of the federal rules concerning class actions and is consistent with
Article TIT, because there is an actual dispute between adverse litigants and a
favorable federal court decision will make a difference for the class members.

§2.8 THE POLITICAL QUESTION DOCTRINE

§2.8.1 What Is the Political Question Doclrine?

Definition

The Supreme Court has held that certain allegations of unconstitutional
government conduct should not be ruled on by the federal courts even though all
of the jurisdictional and other justiciability requirements are met. The Court has
said that constitutional interpretation in these areas should be left to the politically
accountable branches of government, the president and Congress. In other words,
the “political question doctrine” refers to subject matter that the Court deems to
be inappropriate for judicial review. Although there is an allegation that the
Constitution has been violated, the federal courts refuse to rule and instead
dismiss the case, leaving the constitutional question to be resolved in the political
process.

Why Is the Political Question Doctrine Confusing?

In many ways, the political question doctrine is the most confusing of the
justiciability doctrines. As Professor Martin Redish noted, “[t]he doctrine has
always proven to be an enigma to commentators. Not only have they disagreed
about its wisdom and validity . .., but they also have differed significantly over the
doctrine’s scope and rationale.”! First, the confusion stems from the fact that the
“political question doctrine” is a misnomer; the federal courts deal with political
issues all of the time. For example, in United States v. Nixon, the Court decided that
President Nixon had to comply with a subpoena to produce tapes of presidential
conversations that were needed as evidence in a criminal trial —a decision with

§2.8 ' Martin Redish, Judicial Review and the Political Question, 79 Nw. U. L. Rev. 1031 (1985).
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the ultimate political effect of causing a president to resign.” The Supreme Court’s
direct involvement in the pohtlcal process long has included ending racial
discrimination in political primaries and elections. ?

Second, the political question doctrine is particularly confusing because the
Court has denned it very differ ently over-the course of AIDCllLdIl history. The
Court first spoke of political questions in Marbury v. Madison." Chief Justice John
Marshall wrote: “By the Constitution of the United States, the President is invested
with certain important political powers, in the exercise of which he is to use his
own discretion, and is accountable only to his country in his political character and
to his own conscience. The subjects are political. [Bleing entrusted to the
executive, the decision of the exccutive is conclusive. Questions, in their nature
political, or which are by the constitution and laws, submitted to the executive can
never be made in this court.”® “Chief Justice Marshall contrasted political
questions with instances where individual rights were at stake; the latter,
according to the Court, never could be political questions.®

The Court’s definition of political questions in Marbury v. Madison was quite
narrow. Included only were matters where the president had unlimited discretion,
and there was thus no allegation of a constitutional violation. For example,
presidents have the choice about whether to sign or veto a bill or who to appoint
for avacancy on the federal judiciary. Because the Constitution vests the president
with plenary authority in these areas, there is no basis for a claim of a
constitutional violation regardless of how the president acts. But if there is a
claim of an infringement of an individual right, in other words, if the plaintiff has
standing, there is not a political question under the formulation presented in
Marbwry v. Madison.”

In sharp contrast, the political question doctrine now includes instances
where individuals allege that specific Lonstltutlonal provisions have been violated
and that they have suffered a concrete injury. ® The political questlon doctrine
definitely is not limited to instances in which the president is exercising discretion
and there is no cdaim of unconstitutional conduct. But the Court never has
explained the differing content given to the term political question; in fact, the
Court even invokes Marbury in its modern, very different cases.

2 418 U.S. 683 (197D, discussed in §4.3.

# See, e, Nixon v. Herndon, 273 U.S. 536 (1427) (declaring unconstitutional racial
discrimination in the Democratic political primary in Texas). The Court said that a claim thac
the matter was a political question because it involved the political process was “little more than a play
upon words.” fd. at 540,

15 US. (1 Cranch) 137 (1803), discussed above in §2.9.

° 1d. at 165-170.

% 1d. at 170.

" Howard Fink & Mark Tushnet, Federal Jurisdiction: Policy and Practice 231 (2d ed. 1987)
(“But notice the effect of Marburys classification: Standing is just the obverse of political questions. If a
litigant claims that an individual right has been invaded, the lawsuit by definition does not involve a
political question.™).

8 See, e.g., Luther v. Borden, 48 U.S, (7 How) 1 (1949) {declaring nonjusticiable a suit brought
under the republican form of government clause even though the effect was to leave people in jail who
contested the constitutionality of their conviction), discussed below in §2.8.3.

BN

130




§2.8 The Political Question Doctrine
The Baker Criteria and Their Limited Usefulness

Finally, and perhaps most importantly, the political question doctrine is
confusing because of the CGourt’s failure to articulate useful criteria for deciding
what subject matter presents a nonjusticiable political question. The classic, oft-
quoted statement of the political question doctrine was provided in Baker v. Carr.?
The Court stated:

Prominent on the surface of any case held to involve a political question is
found a textually demonstrable commitment of the issue to a coordinate
political department; or a lack of judicially discoverable and manageable
standards for resolving it; or the impossibility of deciding without an initial
policy determination of a kind clearly for nonjudicial discretion; or the
impossibility of a court’s undertaking independent resolution without expres-
sing lack of the respect due coordinate branches of government; or an unusual
need for unquestioning adherence to a political decision already made; or the
potentiality of embarrassment from multifarious pronouncements by various
departments on one question.'’

Virwally every case considering the political question doctrine quotes this
language. But these criteria seem useless in identifying what constitutes a political
question. For example, there is no place in the Constitution where the text states
that the legislature or executive should decide whether a particular action
constitutes a constitutional violation. The Constitution does not mention judicial
review, much less limit it by creating “textually demonstrable commitments” to
other branches of government. Similarly, most important constitutional provi-
sions are written in broad, open-textured language and certainly do not include
‘judicially discoverable and manageable standards.” The Court also speaks
of determinations of a kind “clearly for a nonjudicial determination,” but that
hardly is a criterion that can be used to separate political questions from justiciable
cases.

In other words, it is impossible for a court or a commentator to apply the
Baker v. Carr criteria to identify what cases are political questions. As such, it hardly
is surprising that the doctrine is described as confusing and unsatisfactory.

The political question doctrine can be understood only by examining the
specific areas where the Supreme Court has invoked it. Specifically, the Court has
considered the political question doctrine in the following areas: the republican
form of government clause and the electoral process, foreign affairs, Congress’s
ability to regulate its internal processes, the process for ratifying constitutional
amendments, instances where the federal court cannot shape effective equitable
relief, and the impeachment process. Section 2.8.2 considers the basic normative
question of whether there should be a political question doctrine. Sections 2.8.3 to
9.8.8 consider, in turn, each of the areas mentioned above.

9 360 11.S. 186 (1962).
W rd, at 217,
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$2.8.2 Should There Be a Political Question Doctrine?
Justifications for the Political Question Doctrine

The underlying normative issue is whether the political question doctrine
should exist at all. Defenders of the doctrine make several arguments. First, and
most commonly, it is argued that the political question doctrine accords the
tederal judiciary the ability to aveid controversial constitutional questions and
limits the courts’ role in a democratic society. Professor Alexander Bickel was the
foremost advocate of this position.!! Professor Bickel wrote:

Such is the foundation, in both intellect and instinct, of the political question
doctrine: the Court’s sense of lack of capacity, compounded in unequal part of

(a) the strangeness of the issue and its intractability to principled resolution;

{(b) the sheer momentousness of it, which tends to unbalance judidial judgment;

(c) the anxiety, not so much that the Judicial judgment will be ignored, as
that perhaps it should but will not be;

(d) finally (‘in a mature democracy’), the inner vulnerability, the self-doubt of
an institution which is electorally irresponsible and has no earth to draw
strength from,'?

Professor Bickel contended that it was simply better for the federal courts to
avoid deciding certain cases, especiall¥ s0 as to preserve what he perceived as the
judiciary’s fragile political legitimacy.'? Justice Felix Frankfurter argued, on this
basts, that the Court should not have decided whether malapportionment violates
the Constitution,'? and many commentators have suggested that the federal
courts should not review impeachment proceedings conducted by Congress
because any ruling would jeopardize the Court’s credibility and prestige.'?

A second argument for the political question doctrine is that it allocates
decisions to the branches of government that have superior expertise in particular
areas. For example, some argue that the Court rightly has treated many
constitutional issues concerning foreign policy to be political questions because
of the greater information and expertise of the other branches of government.'®

' See, e.g., Alexander Bickel, The Supreme Court, 1960 Term: Foreword: The Passive Virtues,
75 Harv. L. Rev. 40, 46 (1961); Alexander Bickel, The Least Dangerous Branch 184 (1962).

'2 Bickel, id., The Least Dangerous Branch at 184. Tt is interesting to consider the application of
the Bickel justifications for the political question doctrine to Bush v. Gore, 531 U.S. 98 (2000). 1
address this in KErwin Chemerinsky, Bush v. Gore Was Not Justictable, 76 Notre Dame L. Rev. 1093
(2001). Bush v. Gore is discussed in detail in Chapter 10.

'* For a more recent argument employing and expanding on Professor Bickel’s views, see Jesse
Choper, Judicial Review and the National Political Process (1980) (arguing that separation of powers
and federalism should be deemed political questions and left o the political process so that the
federal courts can reserve their institutional legitimacy for individual rights cases).

“ Baker v. Carr, 369 U.S. at 267 (Frankfurter, J., dissenting), discussed below.

13 See, e.g., Charles Black, Impeachment: A Handbook (1974) {(discussing impeachment as a
political question).

16 Sog, e.g., Fritz Scharpf, Judicial Review and the Political Question: A Functional Analysis, 75
Yale L.}, 517, 367 (1966).
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Third, the political question doctrine is defended on the ground that the
federal courts’ self-interest disqualifies them from ruling on certain matters.
Specifically, it is argued that the courts should not become involved in reviewing
the process for ratifying constitutional amendments because amendments are the
only way to overturn the Supreme Court’s constitutional interpretations.”justice
Powell, for example, spoke of the dangers of having the Court “oversee the very
constitutional process used to reverse [1is] decisions.”"®

Finally, the political question doctrine is justified on separation of powers
grounds as minimizing judicial intrusion into the operations of the other branches
of government. The argument is that in certain cases an effective remedy would
require judicial oversight of day-to-day executive or legislative conduct. For
example, a lawsuit contending that there were constitutional deficiencies in
training the Ohio National Guard was deemed to be a political question because a
remedy would involve judicial control and supervision over the Guard’s activities.'?

Criticisms of the Poliiical Question Doctrine

On the other hand, critics, such as Professor Martin Redish, argue that “the
political question doctrine should play no role whatsoever in the exercise of the
judicial review power.”m) Such critics contend, first, that the judicial role is to
enforce the Constitution —that it is inappropriate to leave constitutional
questions to the political branches of government.”’ The argument is that
matters are placed in a Constitution to insulate them from majoritarian control;
judicial review serves to effectuate and uphold the Constitution. Thus, it is
inappropriate to relegate constitutional issues to the political branches of
government. Politically accountable bodies should not be entrusted to enforce
any part of a document that is meant to restrain them.

Second, critics of the political question doctrine question the premise of
scholars such as Professor Bickel and justices such as Felix Frankfurter, who speak
of the judiciary’s fragile legitimacy. To the contrary, critics contend that the
federal courts’ credibility is quite robust, that there is no evidence that particular
rulings have any effect on the judiciary’s legitimacy, and that in any event, the
courts’ mission should be to uphold the Constitution and not worry about political
capital.*® The argument is that a judiciary that ducks controversial issues to

17 See, ¢.g., Laurence Tribe, Constitutional Choices 22-23 (1985) (arguing that challenges to the
constitutional amendment process should be treated as a political question).

¥ Ouoted in Tribe, id. at 23.

19 Gilligan v. Morgan, 413 U.S. 1 (1973), discussed below.

™ Redish, supra note 1, at 1033; Erwin Chemerinsky, Interpreting the Constitution 99-105
{1987); see alse Linda Sandstrom Sinard, Standing Alone: Do We Still Need the Political Question
Doctrine?, 100 Dickinson L. Rev. 308 (1996) (arguing against the existence of the political question
doctrine).

21 Redish, supre note 1, at 1045-1046; Chemerinsky, supre note 20, at 99-100.

22 Chemerinsky, supra note 20, at 133-158; see also Laurence Tribe, Ametrican Constitutional
Law viii (3rd ed. 2000) (“The highest mission of the Supreme Court. .. is not to conserve judicial
credibility, but in the Constitution’s own phrase, 'to form a more pertect Union.”™)
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preserve its credibility is likely to avoid judicial review where it is needed most, to
restrain highly popular, unconstitutional government actions.

Third, critics of the political question doctrine argue that it confuses
deference with abdication. The claim is that in areas where the federal courts lack
expertise, they should be more deferential to the other branches of government.
Likewise, the courts should be particularly deferential in reviewing the process of
ratifying constitutional amendments that seek to overturn the Supreme Court’s
judgments. But deference need not mean abdication. Many foreign policy
questions do not involve matters of expertise, but instead pose interpretive
questions like those constantly resolved by the courts.** Also, a blatant disregard
of the Constitution’s requirements — for example, an amendment deemed by
Congress to have been ratified even though not approved by the requisite number
of states — should not be tolerated by the federal courts.* In other words, critics
of the political question doctrine argue that the doctrine’s defenders demonstrate
only that on the merits, the Court should hesitate in some areas before ruling
against the other branches of government; it is wrong to deem those areas to be
nonjusticiable.

Is It Constitutional or Prudential?

Perhaps as a reflection of this debate, important questions remain unsettled
concerning the political question doctrine. For example, it is uncertain whether
the political question doctrine is constitutional, prudential, or both. Could
Congress direct the federal courts to adjudicate a matter that the Supreme Court
deemed to be a political question? Unlike the other justiciability doctrines, the
political question doctrine is not derived from Article II’s limitation of judicial
power to “cases” and “controversies.”

The political question doctrine might be treated as constitutional if it is
thought to be based on separation of powers or textual commitments to other
branches of government. On the other hand, the doctrine is prudential if it
reflects the Court’s concerns about preserving judicial credibility and limiting the
role of an unelected judiciary in a democratic society.

§2.8.3 The “Republican Form of Government” Clause
and Judicial Review of the Electoral Process

Article 1V, §4, of the Constitution states that “The United States shall guarantee to
every State in this Union a Republican form of government.” The Supreme Court
consistently has held that cases alleging a violation of this clause present
nonjusticiable political questions. Recently, several scholars have urged the Court

** See Louis Henkin, [s There a Political Question Doctrine?, 85 Yale L.]. 597 (1976) (arguing
against courts finding issues concerning foreign policy to be a political question).

4 See Walter Dellinger, The Legitimacy of Constitutional Change: Rethinking the Amendment
Process, 97 Harv. 1. Rev. 386 (1983).
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to reconsider this rule and to find cases under the republican form of government
clause to be justiciable.”” Thus far, the Court has not done so, although Justice
O’Connor remarked that “the Court has suggested that perhaps not all claims
under the Guarantee Clause present nonjusticiable political questions” and
acknowledged that “[clontemporary commentators have . ..suggested that courts
should address the merits of such claims, at least in some circumstances.”2°

Luther v. Borden

Luther v. Borden 1s the seminal case.2’ In the 1840s, Rhode Island was the only
state without a state constitution. The state governed pursuant to a state charter
that had been granted to it by King Charles IL in 1663. As a result, in 1840, the
Rhode Island legislature was badly malapportioned and controlled by a rural
minority. Jamestown, for example, had one representative in the state legislature for
every 180 citizens, but Providence had one representative for every 6,000 citizens.

In 1841, a convention met to draft a state constitution. A constitution was
proposed and ratified. 'The existing government, which was sure to lose power
under the new document, enacted a law prohibiting the constitution from going
into effect. Nonetheless, elections were held—even though the existing
government had declared voting in them to be a crime. Relatively few people
participated, but a new government was chosen, headed by Thomas Dorr, who was
elected governor. Dorr’s government met for two days in an abandoned foundry
and then disbanded.

In April 1842, a sheriff, Luther Borden, broke into the house of one of the
election commissioners, Martin Luther, to search for evidence of illegal
participation in the prohibited election. Luther sued Borden for trespassing.
Borden claimed that the search was a lawful exercise of government power.
Luther, however, contended that Borden acted pursuant to an unconstitutional
government’s orders; he maintained that the Rhode Island government violated
the republican form of government clause. :

The Supreme Court held that the case posed a political question that could
not be decided by a federal court. The Court stated: “Under this article of the
constitution it rests with Congress to decide what government is the established
one in a State. For as the United States guarantee to each state a republican
government, Congress must necessarily decide what government is established in
the State before it can determine whether it is republican or not.”** The Court also

25 Spp, e.g., Erwin Chemerinsky Cases Under the Guarantee Clause Should be Justiciable, 65 1.
Colo. L. Rev. 849 (1994); Deborah Merritt, The Guarantee Clause and State Autonomy: Federalism
for a Third Century, 88 Colum. L. Rev. I (1988) (arguing that the guarantee clause should be seenasa
basis for protecting federalism and states’ rights from congressional interference); buf see Ann
Althouse, Time for Federal Courts to Enforce the Guarantee Clause? —A Response to Professor
Chemerinsky, 65 U. Colo. 1. Rev. 881 (1994); Louise Weinbery, Pelitical Questions and the
Guarantee Clause, 65 U, Colo. L. Rev. 887 (1994).

26 New York v. United States, 505 US 144 (1992),

27 48 U.S. (7 How.) 1 {1849).

2248 US. at 10.

E s N =l

135




Chapter 2. The Federal Judicial Power

explained that the case posed a political question because if the state’s
government was declared unconstitutional, then all of its actions would he
invalidated, creating chaos in Rhode Island.”® Additionally, the Court spoke of a
tack of criteria for deciding what constitutes a republican form of government.

Luther v. Borden has been followed consistently. There is not a single instance
in which the Supreme Court has deemed a state government or state actions to
violate the republican form of government clause.*® In Taylor & Marshall v
Beckham, the Court refused to decide a claim that a state’s resolution of a disputed
gubernatorial race violated the republican form of government clause.”!

Similarly, in Pacific States Telephone & Telegraph Co. v. Oregon, the Court again
held that cases under this clause are not justiciable.>® Pacific States involved a
challenge to a state law, passed through a voter initiative, that taxed certain
corporations. 'The defendant was a corporation sued by the state of Oregon for
failure to pay taxes due under this law. The corporation argued that the statute was
unconstitutional because the initiative process violated the republican form of
government clause. The claim was that a republican form of government is one in
which people elect representatives who then govern; direct democracy was said to
be antithetical to a republican government. The Supreme Gourt held that the
matter was not justiciable. The Court said that the issue was “political and
governmental, and embraced within the scope of powers conferred upon
Congress, and not therefore within the reach of judicial power.”*”

Reapportionment

Following these precedents, the Court declared nonjusticiable the first
challenges to malapportioned state legislatures. By the middle of this century,
many state legislatures were badly malapportioned. Legislatures had not been
reapportioned after substantial growth in urban areas, with the effect that rural
residents were overrepresented and urban dwellers were substantially under-
represented in state legislatures. Legislators who benefited from this system were
not about to voluntarily redraw districts at the expense of their seats. Also, the
rurally dominated state legislatures drew district lines for electing members of the
United States House of Representatives that obviously favored their areas.

In Colegrove v. Green, in 1946, the Supreme Court declared nonjusticiable a
challenge to the congressional districting in Illinois.** In an opinion by Justice
Frankfurter, the Court stated: “[TThe appellants ask of this Court what is beyond
its competence to grant. [E]ffective working of our government revealed this issue

29 1d. at 13-14.

*® There are instances in which the Supreme Court decided cases on the merits under the
republican form of government clause, upholding the challenged government action. See, e.g.,
Forsyth v. Hanmnond, 166 U.S. 506 (1897); Foster v. Kansas ex rel. Johnson, 112 U.S. 201 (1884);
Kennard v. Louisiana ex rel. Morgan, 92 U.S. 480 (1875).

31178 US. 548 (1000).

32 995 U.S. 118 (1912).

>3 Jd. at 151

¥4 398 US. 549 (1946).
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to be of a peculiarly political nature and theretore not fit for judicial
determination. Authority for dealing with such problems resides clsewhere.”””
The Court concluded that “[cJourts ought not to enter this political thicket.”*®
Similarly, in South v. Peters, in 1950, the Court bheld that “Iflederal courts
consistently refuse to exercise their equity powers in cases posing political issues
arising from a state’s geographical distribution of electoral strength among its
political subdivisions.”™” Only in cases alleging racial discrimination in the
drawing of election districts or in_holding elections did the Supreme Court
approve federal court involvement.”®

But in 1962, in the landmark decision of Baker v. Carr, the Supreme Court
deemed justiciable claims that malapportionment violates the equal protection
clause.”® Interestingly, the Court did not overrule Luther v. Borden, but instead
distinguished cases brought under the equal protection clause from those pursued
under the republican form of government clause. Justice Brennan explained that
whereas “the Guaranty Clause is not a repository of judicially manageable
standards .. . [jludicial standards under the Equal Protection Clause are well-
developed and familiar.”® This seems to be a fatuous distinction because both
clauses are equally vague and the principle of one-person one-vote could have
been articulated and enforced under either constitutional provision.”' None-
theless, the Court’s holding that challenges to malapportionment are justiciable
was one of the most important rulings in American history.** The political process
was not likely to correct the constitutional violation, and judicial review provided
democratic rule.*” :

The Supreme Court and lower courts frequently have reaffirmed that
challenges to election districts are justiciable. For example, in Uniled States
Department of Commerce v. Montana, the Court found justiciable a challenge by
Montana voters to the method of apportioning members to the United States
House of Representatives.** The Court unanimously found the challenge to be
justiciable, though it concluded that there was no constitutional violation. The
Court explained that objections to apportionment by Congress should be treated
no differently than challenges to state government districting decisions.

%5 Id. at 552-554,

30 Jd. at 556.

7339 U.S. 276, 277 (1950).

38 See, e.g., Gomillion v. Lightfoot, 364 U.S. 339 (1960) (redrawing of Tuskegee, Alabama,
districts to disenfranchise blacks); Terry v. Adams, 345 U.S. 461 {1953); Smith v. Allwright, 321 U.S.
649 (1944) (discrimination against blacks in political pariies).

¥ 9609 U.S. 186 {1962).

10 fd. ar 223-226,

1 See Reynolds v. Sims, 877 U.5, 533 (1964) {articulating the one-person one-votc standard),
discussed in $10.8.3.

*2 Chief Justice Earl Warren remarked that the most important decisions during his tenure on
the Court were those ordering reapportionment. The Warren Court: An Fditorial Preface, 67 Mich.
L. Rev. 219, 220 (1968).

43 See, e.g., Louis Pollak, Judicial Power and the Politics of the People, 72 Yale L ]. 81, 88 (1962).

508 U.S. 442 (1992).
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Likewise, the Supreme Court has not hesitated to decide the constitutionality
of using race in drawing election districts to mcrease the likelihood of electing
African-American and Latino representatives.”® Although the Supreme Court
acknowledged that “[flederal court review of distri 1ctmg legislation represents a
serious itrusion on the most vital of local functions,” the Court has made it clear
that strict scrutmy must be met in order for race to be used as a pr: edominant factor
in districting.*®

Gerrymandering

In Vieth v. jubelirer,*” the Court dismissed a challenge to partisan
gerrymandering and a plurality said that such suits are inherently non-justiciable
political questions. The issue was whether partisan gerrymandering violates equal
protection. Republicans controlled the Pennsylvania legislature and they drew
election districts to maximize Republican seats. This, of course, is not unique to
Republicans or to Pennsylvania. Except in the places where there are independent
district commissions, election districts for all levels of government are drawn to
maximize seats for the political party drawing the districts.

Earlier, in Daws v. Bandemer, the Court held that challenges to gerrymander-
ing are justiciable.*® But in Vieth, the plurality concluded that Dawis had proven
impossible to implement and the plurality opinion, written by Justice Scalia,
concluded that challenges to partisan gerrymandering are non-justiciable
political questions. Justice Scalia, joined by Chief Justice Rehnquist and Justices
O’Connor and Thomas, said that there are no judicially discoverable or
manageable standards and no basis for courts to decide when partisan
gerrymandering offends the Constitution.

Justice Kennedy, concurring in the judgment, provided the fifth vote for the
majority. He agreed to dismiss the case because of the lack of judicially
discoverable or manageable standards, but he said that he did not believe that
such standards could not be developed in the future. Thus, he disagreed with the
majority opinion that challenges to partisan gerrymandering are always political
questions; he said that when standards are developed, such cases can be heard.
Justices Stevens, Souter, and Breyer wrote dissenting opinions, which Justice
Ginsburg joined, arguing that there are standards which courts can implement.

The puzzle 1s how lower courts should handle challenges to partisan
gerrymandering after Vieth. The temptlation may be to always dismiss such
cases as nonjusticiable political questions. But five Justices expressly rejected that
position. A majority of the Justices said that such challenges can be heard if there is
a manageable legal standard. But who is to decide this? Is it for each district judge
to evaluate in every case whether the parties have offered such a standard? Or

1 See, e.g., Shaw v. Hunt, 517 U.S. 899 (1996); Bush v. Vera, 517 U.S. 952 (1996); Miller v.
Johnson, 515 U.8. 900 (1995); Shaw v. Reno, 509 U.S. 630 (1993), discussed in §9.8.5.3 and §10.8.4.

6 Miller v. Johnson, 515 U.S. at 915.

7 194 §. Ct. 1769 (2004).

8 478 U.S. 100 (1986).

0

138




§2.8 The Political Question Doctrine

must they wait until the Supreme Court pronounces a standard to exist? The
Court just didn’t say.

Review of Political Parties

A final area where the Court has considered the application of the political
question doctrine to the electoral process involves judicial review of the activities
of political parties. The Court repeatedly has held that the federal Judiciary will
prevent racial discrimination by political parties.’® But other challenges to
political parties, especially suits concerning the seating of delegates at national
conventions, have been dismissed by the courts. In O’Brien v. Brown, the federal
courts were asked to decide what group of delegates should be seated at the 1972
Democratic National Convention.”® The case reached the Supreme Court three
days before the convention began. Iilinois delegates, led by Mayor Richard Daley,
were excluded on the ground that they were not sufficiently representative of
racial minorities. The Daley delegates argued that they were discriminated against
and denied equal protection. Also, a group of California delegates pledged o
Hubert Humphrey argued that the state’s winner-take-all primary was uncon-
stitutional. The court of appeals ruled that the case was not a political question and
on the merits held for the California plaintiffs and against the Tllinois plaintifis.

The Supreme Court stayed the court of appeals decision. The Court cited
Luther . Borden and stated: “In light of the availability of the convention as a forum
to review the recommendations of the Credentials Committee, in which process
the complaining parties might obtain the relief they have sought from the federal
courts, the lack of precedent to support the extraordinary relief granted by the
Court of Appeals, and the large public interest in allowing the political process to
function frec from judicial supervision, we conclude the judgment of the Court of
Appeals must be stayed.””!

Subsequently, in Cousins v. Wigoda, the Court held that a state court should
not interfere with the selection of delegates to a national political convention.”?
The Court did not expressly base its decision on the political question doctrine,
but instead on the right of political association infringed by state oversight of the
delegate selection process.

Summary

In sum, alleged violations of the republican form of government clause pose
political questions, but claims that districting violates the equal protection clause

¥ See, e.g., Terry v. Adams, 345 U.S. 461 (1953); Smith v. Allwright, 321 U.S. 649 (1944)
{discrimination against blacks in political parties), discussed in §6.4.4.2.

50 409 U.S. 1 (1972).

51 d. at 5.

52 419 U.S. 477 (1975). For a discussion of judicial review of the nominating process, see,
e.g., Ronald Rotunda, Constitutional and Statutory Restrictions on Political Parties in the Wake of
Cousins v. Wigoda, 53 Tex. L. Rev. 835 (1975).
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are justiciable. The key normative question is whether it is desirable for the
republican form of government clause to be immune from judicial application.
By deeming cases under this provision always to be a political question, the Court
in essence has read it out of the Constitution. Yet it seems no more lacking in
content than any other open-textured constitutional provision.

§2.8.4 Foreign Policy

The Supreme Court frequently has held that cases presenting issues related to the
conduct of forcign affairs pose political questions.” In Oetjen v. Central
Leather Co., in 1918, the Court declared: “The conduct of the foreign relations
of our Government is committed by the Constitution to the Executive and
Legislature ‘the political’ Departments of the Government, and the propriety of
what may be done in the exercise of this political power is not subject to judicial
inquiry or decision,”**

Yet the Court also has emphasized that “it is error to suppose that every case
or controversy which touches foreign relations lies beyond judicial cognizance.”?
For example, the Court has upheld, on the merits, the constitutionality of
the president’s use of executive agreements instead of treaties to implement major
foreign policy agreements.”® Also, the Court has ruled in favor of the
constitutionality of the use of the treaty power for specific subject matters,””

Thus, it is difficult to identify any principle that determines which foreign
policy issues are justiciable and which present political questions. The most that
can be done is to describe the areas where the political question doctrine has been
applied in the realm of foreign affairs.

Areas of Foreign Policy That Pose a Political Question

First, the Supreme Court has held that the determination of when war begins
or when a war ends is left to the political branches of government. In Commercial
Trust Co. v. Miller, the question presented was whether a congressional declaration
that World War 1 had ended prevented application of the Trading with the Enemy
Act.”® In 1921, Congress, with the approval of the president, passed a joint
resolution ending the war with Germany and proclaiming peace. Subsequently,
the Alien Prize Custodian attempted to invoke the Trading with the Enemy Act.

% For a defense of this use of the political question doctrine, see Theodore Blumoff, Judicial
Review, Foreign Affairs, and Legislative Standing, 25 Ga. L. Rev. 227 (1991).

54 946 U.8. 297, 302 (1918). See also Chicago & S. Air Lincs v. Waterman S.5. Corp., 333 U.S,
103, 111 (1948).

5 RBaker v. Carr, 369 U.S. at 211.

5 Sop, e.g., Dames & Moore v. Regan, 453 U.S. 654 (1981); United States v. Pink, 315 .S, 203,
229 (1942); United States v, Belmont, 301 U.5. 324, 330 (1937); these cases are discussed in §4.5.9.

57 See, e.g., Missouri v. Holland, 252 U.S. 416, 433 (1920) (approving the constitutionality of a
treaty with Great Britain concerning migratory birds).

962 1.8, 51 (1923).
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The issue was whether the congressional proclamation suspended the application
of the Act. The Court stated that the power to decide when a war ends is vested
exclusively in Congress.” Quite similarly, the Court has held that the political
branches decide when hostilities begin, and hence when itis appropriate to call up
the militia.*’

Second, the Supreme Court has held that the recognition of foreign
governments is a political question,®' as are related questions concerning
disputes about the diplomatic status of individuals claiming immunity.®® In
other words, issues concerning who represents a foreign state, and in what
capacity, are not justiciable.

Third, the Supreme Court has held that many issues concerning the
ratification and interpretation of treaties pose political questions. For example, in
Terlinden v. Ames, the Court held that it is a political question whether a treaty
survives when one country becomes part of another.®” More recently, a plurality
of the Court held that a challenge to President Carter’s rescission of the
United States treaty with Taiwan posed a nonjusticiable political question. In
Goldwater v. Carter, Senator Barry Goldwater argued that rescission of a treaty
required approval of two-thirds of the Senate.’ Senator Goldwater contended that
just as the president cannot unilaterally repeal a law, neither 1s it constitutional
for the president to rescind a treaty without the Senate’s consent. Justice
Rehnquist, writing for a plurality of four justices, said that the case posed a
political question. The plurality said that there were no standards in the
Constitution governing rescission of treaties and that the matter was a “dispute
between coequal branches of our Government, each of which has resources
available to protect and assert its interests.”®

Fourth, federal courts frequently have declared challenges to the president’s
use of the war powers to constitute a political question. During the Vietnam War,
several dozen cases were filed in the federal courts arguing that the war was
unconstitutional because there was no congressional declaration of war. Although
the Supreme Court did not rule in any of these cases, either as to justiciability or on
the merits, most of the lower courts deemed the challenges to the war to constitute
a political question.66 In the same way, challenges to the constitutionality of the
president’s military activities in El Salvador were dismissed by the lower federal

% Jd. at 57.

5 See, e.g., Martin v. Mo, 25 U.S. (12 Wheat.) 19, 30 (1827).

51 See, ¢.g., United States v. Belmont, 301 1.8, 324, 330 (1937) (Court confirmed president’s
power to recognize and assume diplomatic relations with the Soviet Union); Oetjen v. Central
Leather Co., 246 U.S. 297 (1918). The Court also has held that the recognition of Indian tribes is left
1o the golitical process. See, e.g., United States v. Sandoval, 251 U.S. 28, 45-46 (1913).

62 See, ¢.g., In re Baiz, 135 U.S. 403 (1890).

5% 184 U.S, 270 (1902).

6% 444 11.S. 996 (1979).

55 Id. at 1004. Justice Powell concurred in the result, argning that the matter was not yet ripe
because Congress had not taken a posttion on the issue. /d. at 997 {Powell, ]., concurring in the
Judgment).

8 See, 2.0, Holtzman v. Schlesinger, 484 ¥.2d 1307, 1309 (3d Cir.), cert. denied, 416 U.S, 936
(1973); DaCasta v, Laird, 471 F.2d 1146, 1147 (2d Cir. 1973}, Sarnoff v. Connally, 457 T.2d 809, 810
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courts as posing a political question.®” Most recently, lower courts dismissed
challenges to the constitutionality of the war in Iraq as posing a non-justiciable
political question,®®

Should Foreign Policy Issues Be a Political Question?

The application of the political question doctrine to foreign policy is
extremely controversial.*? Some contend that it is appropriate for the judiciary to
stay out of foreign policy because of the greater knowledge and expertise of the
president and Congress in this area. The Supreme Court once stated: “[Tihe very
nature of executive decisions as to foreign policy is political, not judicial. Such
decisions ... are delicate, complex, and involve large elements of prophecy. . ..
They are decisions of a kind for which the Judiciary has neither aptitude, facilities
nor responsibility.””® Furthermore, it is argued that the federal courts are
particularly poorly suited to evaluating the constitutionality of a war and enforcing
an order halting hostilities.

Yet, critics of the political question doctrine argue that constitutional
questions concerning foreign affairs should be adjudicated.”! They contend
that in many cases the constitutional questions do not depend on expert
information. For example, deciding what constitutes a declaration of war is
an interpretive question similar to others confronted by the Supreme Court, In
instances that involve expertise, the Court can hear the case and defer to the other
branches of government on the merits; there is no need to deem such matters to
be nonjusticiable.

Critics of the political question doctrine argue that the constitutional
provisions governing foreign policy are rendered essentially meaningless without
Jjudicial enforcement. Although in some instances the other branches of
government might try to uphold the Constitution even in the absence of judicial
review, at times this is likely impossible. For example, in Goldwater v. Carier, the
plaintiffs contended that rescission of a treaty required approval of two-thirds of

(9th Cir. 1972), cert. denied, 409 U.S, 929 (1972); Orlandov. Laird, 443 F.2d 1039, 1043 (2d Cir.), cert.
denied, 404 U.S. 869 (1971); Simmons v. United States, 406 F.2d 456, 460 (5th Cir.), cert, denied, 395
U.S. 982 (1969); see also Anthony I’ Amato & Robert O'Neil, The Judiciary and Vietnam 51-58 (1979)
(description of cases concerning the Vietnam War as a political question); Louis Henkin, Vietnam in
the Courts of the United States: Political Questions, 63 Am. J. Intl. L. 284 (1969).

b7 See, e.g., Crockett v. Reagan, 720 ¥.2d 1355 (D.C. Cir. 1983), cert. denied, 467 U.S. 1251
(1984); Sanchez-Espinoza v. Reagan, 770 F.2d 202 (D.C. Cir. 1985); Lowry v. Reagan, 676 F. Supp.
333 (D.D.C. 1987); but of, Ramirez de Arellano v. Weinberger, 745 T.2d 1500 (D.C. Cir. 1684)
{holding justiciable a claim by a United States citizen that the federal government had taken his
property in Honduras for the purpose of using it as a military training site; no challenge to the legality
of the military activities was present).

9% See, Doe v. Bush, 322 F.3d 109 (1st Cir. 2003).

5 Spe, 2.4, Anne-Marie Slaughter Burley, Are Foreign Affairs Different?, 106 Harv. L. Rev,
1980 {1993}

79 Chicago & S. Air Lines v. Waterman $.8. Corp., 333 U.S. 103, 111 (1948).

71 See, ¢.4r., Redish, supra note 1, at 1052; Michael Tigar, Judicial Power, the Political Question
Doctrine, and Foreign Relations, 17 UCLA L. Rev, 1135, 1141-1151 (1970).
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the Senate; that is, one-third of the senators should be able to block rescission.”?
Yet there is no way that one-third of the senators can have a voice or can enforce
their position—even if it is impeccably correct constitutional law—without
judicial review.

Because precedents concerning judicial review of constitutional issues
pertaining to foreign affairs are conflicting and very controversial, it is inevitable
that in the future the Court will need to decide again whether and when challenges
to the conduct of foreign policy pose a political question.

§2.8.5 Congressional Self-Governance

On several occasions, the Court has considered whether the political question
doctrine prevents federal court review of congressional decisions concerning its
processes and members. Often, though certainly not always, the Court has held
that congressional judgments pertaining to its internal governance should not be
reviewed by the federal judiciary.

For example, in Field v. Clark, the Court dismissed a claim that a section of a
bill passed by Congress was omitted from the final version of the law authenticated
by the Speaker of the House and the vice president and signed by the president.”
The Court emphasized that judicial review was unnecessary because Congress
could protect its own interests by adopting additional legislation.

A key case rejecting the application of the political question doctrine to
judicial review of internal congressional decisions is Powell v. McCormack.”™ In
1967, the House of Representatives refused to seat represemative Adam Clayton
Powell, even though he had been elected by his constituents. A House
subcommittee found that Powell deceived Congress by presenting false travel
vouchers for reimbursements and had made illegal payments to his wife with
government funds. Powell and 13 of his constituents sued, arguing that the refusal
to seat him was unconstitutional because he was properly elected and met ali of the
requirements stated in the Constitution for service as a representative. Although
he was not seated at all during that term of Congress, he was reelected in 1968 and
he was seated in 1969. Nonetheless, the Supreme Court held that his suit was not
moot because his claim for back pay for the time in which he was not seated
remained a live controversy. ’

The Constitution specifically provides, in Article 1, §5, that each house of
Congress may, by a vote of two-thirds of its members, expel a member. However,
the Court noted that the issue in Powell v. McCormack was not expulsion; he was
excluded, not expelled.7"’

The defendants argued that the case posed a political question because the
text of the Constitution in Article 1, §5, provides that each house of Congress shall

72 444 .S, 996 (1979).
73143 U.S. 649 (1892).
305 1.S. 486 (1969}
3 Id. at 506-512.
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“be the Judge of the Qualifications of its Members.” But the Court held that the
House of Representatives had discretion only to determine if a member met the
qualifications stated in Article I, §2 —requirements of age, citizenship, and
residence.’® In declaring that the case was Jjusticiable and did not pose a political
question, the Court stressed the importance of allowing people to select their
legislators. The Court “concluded that Art. 1. §5, is at most a ‘textually
demonstrable commitment’ to Congress to judge only the qualifications expressly
set forth in the Constitution.”””

The defendants urged the Court to dismiss the case rather than interfere with
or risk conflict with another branch of government. The Court rejected that such
considerations should influence its ruling, The Court stated: “Our system of
government requires that federal courts on occasion interpret the Constitution in
a manner at variance with the construction given the document by another
branch. The alleged conflict that such an adjudication may cause cannot justify the
courts” avoiding their constitutional responsibility.””®

In Roudebush v. Hartke, the Court held that Article I's provision making the
Senate the “judge of the elections. .. of its members” did not preclude the state
from ordering a recount in a senatorial election.” But the Court did state that the
determination of which “candidate is entitled to be seated in the Senate [poses] a
non-justiciable political question.”*"

Most recently, in United States v. Munoz-Flores, the Court refused to apply the
political question doctrine to bar a challenge to a federal assessment as violating
the origination clause of the Constitution, which provides that “[a]ll bills for
raising revenue shall originate in the House of Representatives.”®! A federal
statute required that courts collect a monetary assessment on any person convicted
of a federal misdemeanor. The challenger argued that this was unconstitutional

because the bill for the assessments arose in the Senate and not the House. The
Court brushed aside concerns about the need for deference to Congress and the
ability of the House of Representatives to protect its own interests. Justice
Thurgood Marshall, writing for the Court, explained: “I'o be sure, the courts must
develop standards for making the revenue and origination determinations, but
the Government suggests no reason that developing such standards will be more
difficult in this context than any other,”®?

'The underlying normative question again is whether these decisions invoking
the political question doctrine are proper deference to a coordinate branch of

7 The Court relied on Powell to declare unconstitutional a state law that limited access to the
ballot [or candidates for the United States House of Representatives or the United States Senate after
they had served a specified number of terms. United States l'erm Limits v. Thornton, 514 U.S, 779
{1995). The Court again emphasized that Article T sets the only permissible qualifications for a
member of Congress,

7805 US. at 548.

78 Id. at 549.

7405 1.5, 15, 19 n.6 (1972) (citations omitted).

S Hd. at 19.

81405 1S, 585 (1990). 144
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government or whether they are unjustified judicial abdication. From one view,
the federal courts appropriately have refused to become involved in internal
legislative matters. But from a different perspective, the courts have unjustifiably
failed to enforce constitutional provisions and have eliminated an important
check on Congress.

§2.8.6 The Process for Ratifying Constitutional Amendments

Article V of the Constitution prescribes the manner for amending the United States
Constitution. When, if at all, should federal courts hear suits contending that the
process was improperly followed? Some scholars, such as Professor Laurence
Tribe, argue that the courts generally should not become involved in the only
mechanism that exists to directly overturn the judiciary’s interpretation of the
United States Constitution.®® But others, such as Professor Walter Deilinger,
contend that the federal courts must ensure that the proper procedures are
followed in amending the Constitution.® The argument is that the very
safeguards that protect the Constitution from easy alteration are rendered
impotent if the political process is allowed to disregard Article V.

Nor is it fanciful to imagine that Congress might violate the procedures for
ratifying amendments, as the history of the adoption of the Fourteenth
Amendment demonstrates.®> After the Civil War, Congress adopted the Four-
teenth Amendment, but it was quickly rejected by enough southern and border
states to prevent its passage. Congress, furious at what it perceived as an attempt to
undo the ocutcome of the Civil War, enacted the Reconstruction Act, which
provided, in part, for military rule of the rebel states and denied those states
readmission into the Union until they had ratified the Fourteenth Amendment.
After the Southern states ratified the amendment, two other states that had
previously approved it rescinded their ratification. Nonetheless, the Fourteenth
Amendment was deemed adopted by counting all of the Southern states that were
coerced into ratifying it and including the two states that rescinded their earlier
approval. :

Inconsistency Among the Cases

The Supreme Court has not been consistent in deciding whether the process
of ratifying amendments is a nonjusticiable political question. In some instances,
the Court has allowed judicial review. In 1798, in Hollingsworth v. Virginia, the
Court held that the president may not veto amendments passed by Congress,*®

8% See, e.g., Laurence Tribe, Constitutional Choices 22-23 (1985).

5 Walter Dellinger, The Legitimacy of Constitutional Change: Rethinking the Amendment
Process, 97 Harv. L. Rev, 386 (1983).

85 The history of the ratification of the Fourteenth Amendment is described in Coleman v.
Miller, 307 U.S. 433 (1939), and reviewed in §1.2.

86 g .5, (3 Dal) 378, 382 (1798).
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The Court concluded that the veto power contained in Article 1, §7, was confined
to statutes and did not include amendments. In a case involving the ratification of
the Nineteenth Amendment, Leser v. Garnett, the Court held that a state's
certification that it had ratified an amendment was sufficient to allow it to be
counted as having approved the proposed constitutional change.®” In Dillon v.
Gloss, the Court upheld the constitutionality of Congress’s creating time limits for
the ratification of amendments.®

Yet, on other occasions, the Court has indicated that the process of ratifying
amendments poses a nonjusticiable political question. In Coleman v. Miller, a
plurality of the Court declared that Congress has “sole and complete control over
the amending process, subject to no judicial review.”® The issue in Coleman was
whether the time period for ratifying an amendment had expired. In 1924,
Congress passed a proposed amendment to prohibit the use of child labor. In
1925, the Kansas legislature rejected the proposal, butin 1937, it was approved by
that state’s legisiature. Kansas legistators who opposed the amendment sued,
arguing that the time period for ratification had lapsed and that the earlier
rejection was controlling.

The Supreme Court denied review. A plurality opinion written by Justice
Black stated that the process of amending the Constitution is a “political
question ... Article V... grants power over the amending of the Constitution to
Congress alone. ... The process itself is political in its entirety, from submission
until an amendment becomes part of the Constitution, and is not subject to
judicial guidance, control or interference at any point.”%

An issue similar to that raised in Coleman was presented to the federal courts
in State of Idaho v. Freeman.®' Idaho ratified the proposed Equal Rights
Amendment, but then rescinded its ratification. The plainuffs filed suit arguing
that the rescission was effective. Also, the plaintiffs contended that Congress had
unconstitutionally extended the time period for ratification, The Amendment, as
proposed, contained a seven-year time limit for ratification. At the expiration of
this time period, Congress extended the limit by three years. The plaintiffs in
Idaho v. Freeman argued that it was impermissible for Congress to approve the
extension by majority vote; they argued that the Constitution requires a two-thirds
vote of both houses of Congress to propose amendments,

"The federal district court found that the case was justiciable and did not pose
a political question. The court said that “the courts, as a neutral third party, and
having the responsibility of guardian of the Constitution” should decide the issues
presented.” On the merits the court ruled that the extension of time for the
ratification of the amendment was unconstitutional. Before appellate review of
the district court’s decision was completed, the three-year extension for the
ratification of the Equal Rights Amendment expired without ratification by

% 958 1.8, 130 (1922).

88 956 U.S. 868 (1921).

9307 U.S. 438, 459 (Black, ., concurring).

90 1. at 457-459,

7' 529 F. Supp. 1107 (D. Idaho 1981), vacated 459 U.S. 809 {1982).
9 529 F. Supp. at 1135 (citations omitted).
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three-fourths of the states. Accordingly, the Supreme Court vacated the district
court’s decision and ordered the case dismissed on mootness grounds.”

§2.8.7 Excessive Interference With Coordinate Branches of
Government

Limiting Judicial Oversight and Intrusion

In many areas, the political question doctrine is intended to limnit judicial
oversight and control of the other branches of the federal government. For
example, the Supreme Court’s treatment of many aspects of foreign policy as
political questions reflects a desire to avoid judicial intrusion into the domain of
the other branches.

In Gilligan v. Morgan, the Supreme Court deemed not justiciable a lawsuit
claiming that the government was negligent in failing to adequately train the
Ohio National Guard.?® The suit was initiated by students at Kent State University
after the shooting of four students during an anti-Vietnam War protest on May 4,
1970. The plaintiffs contended that grossly inadequate training of the Guard was
responsible for the unjustified use of lethal force and sought injunctive and
declaratory relief.

The Supreme Court, in an opinion by Chief Justice Burger, dismissed the
case as posing a political question. The Court said that allowing review “would
plainly and explicitly require a judicial evaluation of a wide range of possibly
dissimilar procedures and policies approved by different law enforcement
agencies or other authorities. It would be inappropriate for a district judge to
undertake this responsibility, in the unlikely event that he possessed the requisite
technical competence to do 50.”%° The Court emphasized that relief would require
ongoing supetvision and control of the activities of the Ohio National Guard.

Lower courts have continued to find that there is a political question
when there is a challenge to the exercise of executive discretion. For instance, in
United States v. Mandel, the Ninth Circuit concluded that the decision of the
secretary of interior to place an item on the commodity control list is not judicially
reviewable.”® The court of appeals explained that “[t]hese are quintessentially
matters of policy entrusted by the Constitution to the Congress and the President,
for which there are not meaningful standards of judicial review.”?’

But there also are a number of lower court cases that have refused to apply
the political question doctrine on this basis. For example, in Nation Magazine v.
United States Department of Defense, a federal district court found that the political

9% 459 U.S. 809 (1982).

94418 US. 1 (1973).

9 Id. art 8.

96 914 F.2d 1215 (9th Cir. 1990).
7 Id. at 1223
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question doctrine did not bar 1ev1ew of the method for issuing credentials to the
press during the Persian Gulf War.?

The Supleme Court’s use of the political question doctrine to deny review has
been criticized.”® For example, it is unclear why reviewing tr aining of the Guard
and requiring standards for improved training would be more intrusive than has
been judicial review of school board or prison actions. Also, it is argued that the
use of the political question doctrine was unnecessary; that courts always have the
power to deny equitable relief when supervision and enforcement of the equitable
decree would be too difficult.'®

§2.8.8 Impeachment and Removal from Office:
Nixon v. United States

In 1993, the Court extended the use of the political question doctrine and
resolved a previously undecided issue by holding that challenges to the
impeachment process are nonjusticiable. Nixon v. Unifed States involved federal
district court judge Walter leon who had been convicted of making false
statements to a grand jury.'®! Judge Nixon refused to re51gn from the bench and
continued to collect his judicial salary while in prison. The House of
Representatives adopted Articles of Impeachment. The Senate, in accord with
its rules, created a committee to hold a hearing and make a recommendation to
the full Senate. The committee recommended removal from office, and the entire
Senate voted accordingly.

Nixon argued, however, that the Senate’s procedure violated Article I, §3, of
the Constitution, which provides that the “Senate shall have the sole Power to try
all Impeachments.” Nixon maintained that this meant that the entire Senate had
to sit and hear the evidence; he contended that the use of a committee to hear
testimony and make a recommendation was unconstitutional.

Chief Justice Rehnquist, writing for the Court, held that the language and
structure of Article I, §3, demonstrate a textual commitment of impeachment to
the Senate. The Court explained that the framers intended that there would be
two proceedings against officeholders charged with wrongdoing: a judicial trial
and legislative impeachment proceedings. Chief Justice Rehnquist noted that
“[t]he Framers deliberately separated the two forums to avoid raising the specter
of bias and to ensure independent judgments. . . . Certainly, Judicial review of the
Senate’s trial would introduce the same risk of bias as would participation in the
trial itself.”!% :

Moreover, the Court stated that judicial review of impeachment would be
inconsistent with the framers’ views of impeachment in the scheme of checks and

%8 762 F. Supp. 1558 (S.D.NLY, 1991),
9 Redish, supra note 1, at 1055,

100 74 at 1055-1056.

101 206 U.S. 224 (1993).

102 1d, at 234,
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balances. The framers saw impeachment as the only legislative check on the
judicial?(;( judicial involvement would undercut this independent check on
judges.'**

Nixon holds that the judiciary will not review the Senate’s use of a committee to
hold a hearing and make a recommendation on an impeachment. Nixon leaves
open the question of whether all challenges to impeachment are nonjusticiable
political questions. For example, whatifthe presidentwere impeached and convicted
for an act that was completely lawful and within his constitutional powers? Or what if
the Sepate declared the president to be convicted on the basis of a committee’s
determination or a vote of less than two-thirds of the senators? Although these events
are certainly improbable, it also is unlikely that the Court would declare an
impeachment unconstitutional in the absence of compelling circumstances.

Justice Souter, in an opinion concurting in the judgment, recognized the
potential need for judicial review. He wrote: “If the Senate were to act ina manner
seriously threatening the integrity of its results, convicting, say, upon a COin-toss,
or upon a summary determination that an officer of the United States was simply a
bad guy, judicial interference might well be appropriate.”' ™

§2.9 CONGRESSIONAL CONTROL OF FEDERAL COURT
JURISDICTION

§2.9.1 Introduction

The previous section focused on judicially created limits on the federal judicial
power, specifically the justiciability doctrines. Another possible check on federal
court power is the ability of Congress to limit federal court jurisdiction. Unlike
justiciability, where there is a large body of case law, there is relatively little law
concerning the extent, if at all, that Congress can subtract from the federal courts’
jurisdiction that is prescribed in Article 11T of the United States Constitution.

Proposals to Restrict Jurisdiction

The question of congressional power to restrict federal court Jjurisdiction
might arise in the particularly compelling and controversial circumstance of
whether Congress may deny the federal courts the power to hear specific types of
cases. For example, during the 1980s, there were proposals in Congress to
prevent federal courts from hearing cases involving challenges to state laws
permitting schoo! prayers or state laws restricting access to abortions.’

19 Id, at 233-257.

194 14, at 253 (Souter, ]., concurring).

§2.9 'See,eg.,S. 158, 97th Cong., 1st Sess. (1981) (bills restricting federal court jurisdiction in
abortion cases); 8. 481, 97th Cong., 1st Sess. (1981); H.R. 4756, 97th Cong., 1st Sess (1981) (bills
restricting federal court jurisdiction over cases that involve voluntary school prayers).

. Ady
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Such proposals to restrict federal court jurisdiction over particular types of
cases have been made at other times in American history. For example, during the
19505, the Supreme Coutt invalidated some loyalty oaths for government
workers and attorneys.” In response, the Jennings-Butler Bill was introduced in
the United States Senate to prevent review of State Board of Bar Examiners’
decisions concerning who could practice law in a state.® During the 1960s,
Jurisdictional stripping proposals were advanced in response to the Supreme
Court’s decision in Muanda v, Arizona, which held that confessions from criminal
defendants would be admissible as evidence only if certain warnings were
administered prior to interrogation.” A Senate proposal would have denied the
Supreme Court or any lower federal court the authority “to review or to reverse,
vacate, modify, or disturb in anyway, a rule of any trial court of any State in any
criminal prosecution admlttmg in evidence as voluntarily made an admission or
confession of any accused.”™ Altogether, between 1953 and 1968, over 60 bills were
introduced into Congress to restrict federal court jurisdiction over particular topics.®

In the 1990s, Congress has enacted significant restrictions on federal court
Jurisdiction. For example, the Antiterrorism and Effective Death Penalty Act of
1996 limits the availability of federal habeas corpus relief, especially by precluding
successwe habeas corpus peuuons without the express permission of the court of
appedls As discussed below, in Felker v. Turpin, the Court upheld this provision’s
restriction on Supreme Court review of court of appeals decisions by concluding
that there remained some oppor tum[y for Supreme Court review: writs for habeas
corpus filed directly in the Court.”

Additionally, both the Antlterrorlsm and Effective Death Penalty Act and the
lllegal Immigration Reform” and Immigrant Reqponsd)lllty Act of 1996'°
significantly restrict federal court jurisdiction over certain immigration matters.'!
‘The Antiterrorism and Effective Death Penalty Act greatly restricts the ability of
tederal courts to review deportation orders. The Act provides: “Any final order of
deportation against an alien who is deportable by means of having committed a
criminal offense [within the listed category] shall not be subject to review by any

? See, e.g., Schware v. Board of Bar Examiners, 353 U.S. 232 (1957); Konigsberg v. State Bar,
353 U.S. 252 (1957).

% 5. 3386, 85th Cong., 2d Sess. (1958).

1384 U.S. 436 (1966).

¥ Quoted in Gerald Guntler, Constitutional Law 47 (15th ed. 2004).

& Henry Melvin Hart, David L. Shapiro & Daniel |. Melizer, Hart 8 Wechsler's The Federal
Courts and the Federal Systemn 377 {(5th ed. 2003).

7 Pub L. 104-132, 110 Stat. 1214 (Apr. 24, 1996) (amended 1996, 1997).

518 U.S. 651 (1996}, discussed below in text accompanying notes 25-31.

9 Pub. 1.. No. 104-132, 110 Stat. 1214,

' Pub. L. No. 104-208, 110 Stat. 3009, amended Pub. L. No. 104-302, 110 Stat. 3656 (Oct. 11,
1996).

" For a discussion of these provisions and their constitutionality, see Lenni B. Benson, Back to
the Future: Congress Attacks the Right to Judicial Review of Iimmigration Proceedings, 29 Conn. L.
Rev. 1411 (1997); Note, The Constitutional Requirement of Judicial Review for Administrative
Deportation Decisions, 110 TTarv. I.. Rev. 1850 {1997).

- S
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court.”'? Additionally, the Act expressly deletes the prior provision in federal Jaw
that permitted habeas corpus review of claims by aliens who were held in custody
pursuant to deportation orders.'” The law thus appears to foreclose all judicial
review of deportation orders.'

Congress further restricted judicial review in the Illegal Immigration Reform
and Tmmigrant Responsibility Act of 1996. This law repealed a long-standing
provision that authorized judicial review in the circuit courts of appeals and
guaranteed habeas corpus upon detention. Additionally, the Act limits review of
removal orders directed at aliens by declaring that “all questions of law and
fact...arising from any action taken or proceeding brought to remove an alien
from the United States under this title . . . shall be available only in judicial review
of a final order.”'® The Act also limits court review of discretionary decisions
by the artorney general, stating that no court has jurisdiction to review such rulings
by the attorney general as cancellation of removal,' voluntary departure,'” or
adjustment of status.'®

Most recently, in 2004, the House of Representatives passed bills to prevent
federal courts, including the Supreme Court, from hearing constitutional
challenges to the Pledge of Allegiance or to the federal Defense of Marriage
Act.'® The bills would have precluded both federal district courts from exercising
original jurisdiction or the Supreme Court from exercising appellate jurisdiction.
Neither bill passed the Senate, though both have been reintroduced into
Congress.

Purpose of Jurisdicﬁon Stripping

"The obvious purpose of most jurisdiction stripping bills is to achieve a change
in the substantive law by a procedural device. Opponents of the Supreme Court’s
decisions in controversial areas such as abortion, school prayer, loyalty oaths, and
criminal procedure would prefer to overturn the rulings by enacting constitu-
tional amendments. Although amendments have been proposed, especially to ban
abortions and permit school prayers, they have not attracted suthcient strength in
Congress to be forwarded to the states for possible ratification. Unable to directly
overrule the Supreme Court, opponents of these decisions believe that they might

12 Antiterrorism and Effective Death Penalty Act §440(a).

'3 Antiterrorism and Effective Death Penalty Act §401 (e). The Act also provides ihat an alien
convicted of an aggravared felany is to be “conclusively presumed” to be deportable. A petition for
review or for habeas corpus on behalf of such an alien may only challenge whether the alien is in fact
an alien. §242A(c).

19 1 ower courts generatly have upheld the constitutionality of the restrictions found in the Anti-
terrorism and Fffective Death Penalty Act. See, e.g., Mansour v. INS, 123 F.3d 423 (6th Cir. 1997);
Chow v. INS, 11% F.3d 659 (7th Cir. 1997); Yang v. INS, 109 F.3d 1185 (7th Cir. 1997).

58049,

16 8940(a).

17 8240(b).

'8 §245.

19 See, e.g., HLR. 3313 (108th Cong., 2d sess.) (2004) (proposing restricting jurisdiction to be
chaltenger & Defense of Marriage Act).
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achieve a substantive change in the law by limiting federal court jurisdiction.
Without lower federal courts or the Supreme Court to protect particular rights, the
litigation would be entirely in state courts with no review in the federal judicial
system.

Proponents of jurisdictional restrictions are hopeful that state courts,
especially without the prospect of federal judicial oversight, will be more
sympathetic to their causes and thus be more likely than federal courts to sustain

state laws regulating abortion or permitting school prayers. Thus, the goal of

jurisdictional restrictions is the “de facto reversal, by means far less burdensome
than those required of a constitutional amendment, of several highly controversial
Supreme Court decisions dealing with matters such as abortion, school prayer,
and busing.”

Constitutionality Uncertain

Although such proposals to limit federal court jurisdiction over particular
topics have been advanced for decades, their constitutionality is uncertain. The
scholarly literature is rich with articles ar gumg both sides of whether, and when,
(,ongress may restrict federal court jurisdiction.*' Distinct, though certainly inter-
related, issues arise in analyzing Congress’s power over the Supreme Court’s
Jjurisdiction and that of the lower federal courts,

Congress’s authority to prevent Supreme Court review of cases involving
topics such as abortion is based on the language of Article 11, which provides that
the “Supreme Court shall have appellate jurisdiction, both as to Law and Fact, with
such Exceptions, and under such Regulations as the Congress shall make.”
Proponents of limits on Supreme Court jurisdiction contend that this provision
authorizes congressional restrlctlon and that such restrictions are an important
check on the federal judicial power.?? Critics argue that Congress cannot exercise
its power to limit jurisdiction, any more than it can exercise any authority, in a

" Lauvence Tribe, Jurisdictional Gerrymandering: Zoning Distavored Rights out of the
Federal Courts, 16 Harv. C.R.-C.L. L. Rev. 129, 129-130 (1981); se¢ alse Lawrence Sager, Foreword:
Constitational Limnitations on Congress’ Authority to Regulate the Jurisdiction of the Federal Courts,
95 Harv. 1. Rev. 17, 69 (1981}

1 Important schelarship on the issue includes Louise Weinberg, ‘The Article III Box: The
Power of Congress to Attack the Jurisdiction of Federal Courts, 78 Tex. L. Rev. 1405 (2000); Akhil
Amar, The Two-Tiered Structure of the Judiciary Actof 1789, 138 U. Pa. L. Rev. 1499 (1990); Daniel
J. Melwzer, The History and Structure 111, 138 U. Pa. L. Rev. 1569 (1990); Martin H. Redish, Text,
Structure, and Common Sense in Interpretation of Article 111, 138 U.Pa.L.Rev. 1683 (1990); Bar ry
Friedman, A Different Dialogue: The Supreme Court Congress and Federal Jurisdiction, 85 Nw, U.
L. Rev. 1 (1990); Akhil Amar, Taking Article IIT Seriously: A Reply to Professor Friedman, 85 Nw, U,
L. Rev. 442 (1990); Mark Tushnet, The Law, Politics, and Theory of Federal Courts: A Comment, 85
Nw. U. L. Rev. 454 (1990); Michael Wells, Congress’ Paramount Role in Setting the Scope of Federal
Jurisdiction, 85 Nw. U. L. Rev. 465 {1990).

22 See, e.g., Michael Perry, The Constitution, the Courts, and Human Rights 154 (1982); Charles
Black, Decision According to Law, 17-19, 37-39 (1981); Gerald Gunther, Congressional Power to
Curtail Federal Court Jurisdiction: An Opinionated Guide to the Ongoing Debate, 36 Stan. L. Rev.
895, 917-922 (1984).

152




§2.9 Congressional Control of Federal Court Jurisdiction

manner that violates the Constitution. Opponents of jurisdiction stripping
maintain that limiting review in particular controversial areas would unconsti-
tutionally infringe constitutional rights and that, in effect, it would allow Congress
to disregard the Constitution and permit state courts to ignore federal law.*?
Section 2.9.2 considers the constitutionality of such restrictions of Supreme Court
Jjurisdiction.

Congress’s authority to limit the jurisdiction of lower federal courts raises
somewhat different questions. Under Article I1I of the Constitution, Congress has
discretion as to whether to create any lower federal courts. Congress never has
vested the full jurisdiction of Article Il in the lower federal courts. In fact, on
several occasions the Court has upheld statutory limits on lower federal court
jurisdiction, concluding that because Congress has discretion whether to create
lower federal courts; Congress also has discretion to define their jurisdiction.”*

But opponents of jurisdictional restrictions argue that these instances are not
precedent for congressional limits on the ability of federal courts to decide cases in
specific controversial areas.?? Also, a compelling problem arises when the
vestriction on federal court jurisdiction would mean the unavailability of any
court, state or federal, to hear a case. Under such circurnstances, there i1s an often-
made argument that due process considerations require the existence of a federal
court. The ability of Congress to restrict the jurisdiction of the lower federal courts
is discussed in §2.9.3.

Although few jurisdictional restrictions have been adopted thus far in
American history, the topic of congressional control of federal court jurisdiction is
extremely important.*® Doubts about the constitutionality of jurisdictional lim-
itations partially account for Congress’s failure to adopt such statutes.”’ The issue
of jurisdiction restrictions also raises important questions concerning the role of
the federal courts relative to Congress and the states. The scope of Congress'’s
power to define federal court jurisdiction focuses attention on separation of
powers and the allocation of power among the branches of the federal

2 See, e.g., Tribe, supre note 19; Sager, supira note 19; Henry Hart, The Power of Congress to
Limit the Jurisdiction of Federal Courts: An Exetcise in Dialectic, 66 Harv. I.. Rev. 1362 (1953).

24 See, e.g., Yakus v. United States, 321 U.S. 414 (1944); Lockerty v. Phillips, 319 U.S. 182
(1943); Sheldon v. Sill, 49 U.S. (8 How.) 441 (1850); discussed below in §3.3.

25 See generally Akhil Amar, A Neo-Federalist View of Article 11T: Separating the Two liers of
Federal Jurisdiction, 65 B.U. L. Rev. 205 (1985); Robert Clinton, A Mandatory View of Federal Court
Jurisdiction: A Guided Quest for the Original Understanding of Article 111, 132 U. Pa. L. Rev. 741
(1984); Theodore Eisenberg, Congressional Authority to Restrict Lower Federal Coutt Jurisdiction,
83 Yale L.J. 498 (1974); discussed below in §3.3.

26 A recently adopted law, Title T of 1996 Antiterrorism and Effective Death Penalty Act,
precludes Supreme Court review, by appeal or certiorari, of any decision by circuit courts of appeals
granting or denying authorization for a state prisoner to file a second or successive application for
habeas corpus relief. In Felker v. Turpin, 518 U.S. 651 (1996), the Supreme Court unanimously
upheld the constitutionality of this provision on the grounds that it did not foreclose all Supreme
Court review; for example, the Court still could hear successive habeas petitions as part of its original
jurisdiction. Felker is discussed in more detail below.

27 Mark Tushnet, Legal Realism, Structural Review, and Prophecy, 8 U. Dayton L. Rev. 809, 813
{1983) (a “scholarly consensus that such restrictions are unconstitutional has been a political force
[keeping] ... Congress from enacting such legislation™).
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government. Proposals to restrict federal court jurisdiction additionally require
analysis of the importance of ensuring the availability of a federal court to decide
constitutional cases. Is it appropriate to trust state courts to have the final word in
major constitutional litigation?

Court Has Jurisdiction to Decide Constitutionality

At the outset in discussing congressional control of federal court jurisdiction,
it is necessary to note that the federal courts undoubtedly would have jurisdiction
to decide the constitutionality of statutes denying federal courts the authority to
hear particular types of cases. Marbury v. Madison long ago established the power of
the federal judiciary to rule on the constitutionality of federal statutes*® This
would include the authority to determine the constitutionality of statutes
restricting jurisdiction. More subtly, courts always have been accorded jurisdiction
to determine whether they have jurisdiction. Marbury establishes that federal
courts may not apply an unconstitutional law to decide a case. Hence, the
federal courts must decide whether a statute restricting jurisdiction is constitu-
tional before it can be applied to deny review in a particular case.

§2.9.2 Congressional Control of Supreme Court Jurisdiction

The Issue

Can Congress prevent the Supreme Court from hearing cases on particular
topics? For example, would it be constitutional for Congress to prevent the
Supreme Court from hearing, by appeal, certiorari, or any other mechanism,
cases involving challenges to state laws regulating abortions or permitting school
prayers? Despite decades of heated debate in the scholarly literature, there is no
consensus on the constitutionality of such restrictions on jurisdiction. Because
Congress rarely has attempted such jurisdiction stripping—and never in a
manner that has been interpreted as precluding e/l Supreme Court review — the
question of constitutionality is uncertain. Each side in the debate claims support
for its position from the text of the Constitution, from precedents, and from policy
arguments about the most desirable interpretation of the Constitution. Each type
of argument — from the text, from precedents, and from policy considerations —
warrants examination.

Throughout this discussion, it is assumed that even if Supreme Court
jurisdiction is limited, some court would remain available to hear the claim. The
absence of any court, state or federal, undoubtedly would raise a serions due

28 5 U.S. (1 Cranch) 137, 178 (1803), discussed above in §1.3.
# See, e.g., Oestereich v. Selective Serv. Local Bd. v. No. 11, 393 U.S. 233, 243 n.6 (1968)
(Harlan, J., concurring).
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process issue.”” Additionally, in certain circumstances it can be argued that there
must be some federal court available to hear the case.”” Constitutional issues
arising from the absence of any court and from the preclusion of all federal
judicial review are discussed in §2.9.3. For the sake of clarity, this section focuses
solely on the question of congressional power to restrict Supreme Court
jurisdiction and assumes that other judicial forums would remain open to hear
the case even if the nation’s highest court could not.

Dispute Over Meaning of Constitutional Text

As is true of many constitutional arguments, the debate over congressional
restrictions of Supreme Court jurisdiction begins with a dispute over the meaning
of the text of the Constitution. Those who believe that Congress can himit Supreme
Court jurisdiction to hear particular matters point to the language of Article 11T,
§2: “[Tthe supreme Court shall have appellate Jurisdiction, both as to Law and
Fact, with such Exceptions, and under such Regulations as the Congress shall
make.” The claim is that the unambiguous language of Article III authorizes
Congress Lo create exceptions to the Supreme Court’s jurisdiction and that such
exceptions include the ability to preclude review of particular topics, such as
abortion or school prayer cases.

Supporters of jurisdiction stripping proposals bolster their textual argument
by claiming that the framers of the Constitution intended such congressional
control as a check on the judiciary’s power,* Evidence of this intent, it is argued, is
found in the fact that the first Congress did not vest the Supreme Court with
appellate jurisdiction over all of the types of cases and controversies enumerated
in Article TII. For example, under the Judiciary Act of 1789, the Supreme Court
had authority only to review decisions of a state’s highest court that ruled against a
federal constitutional claim.®® It was not uniil the twentieth century that the
Supreme Court was accorded power to review decisions of a state court that ruled
in favor of a constitutional right.**

Opponents of jurisdiction stripping proposals take a very different view of
the language of Article I1I. Some argue that the term “Exceptions” in Article 111
was intended to modify the word “Fact.”* The contention is that the [ramers were
concerned about the Supreme Court’s ability to overturn fact-finding by lower

3 See generally Akhil Amar, A Neo-Federalist View of Article IL1: Separating the Two Tiers of
Federal Jurisdiction, 65 B.U. L. Rev. 205 (1985); Theodore Eisenberg, Congressional Authority to
Restrict Lower Federal Court juri.sdiction, 83 Yale L.J. 498 (1974); discussed below in §2.9.3.

3 See, e.g., Gerald Gunther, Congressional Power to Curtail Federal Court Jurisdiction: An
Opinionated Guide to the Ongoing Debate, 36 Stan. L. Rev. 895 (1984); Paul M. Bator,
Congressional Power over the Jurisdiction of the Federal Courts, 27 Vill. 1.. Rev. 1030 (1982).

52 See, e.g., Herbert Wechsler, The Courts and the Constitution, 65 Colum. L. Rev. 1001, 1005-
1006 (1965).

% Act of Sept. 24, 1789, | Stat 73; see Peter W. Low & John Calvin Jeflries, Federal Courts and
the Law of Federal-State Relations 173 (5th ed. 2004).

* Act of Dec. 23, 1914, 38 Stat. 790.

35 See Raoul Berger, Congress v. The Supreme Court 285-296 (1969).

155




Chapter 2. The Federal Judicial Power

courts, especially when done by juries. Hence, Congress was given the authority to
control the manner in which the Supreme Court reviews questions of fact. Under
this view, Congress could create an exception to the Supreme Court’s jurisdiction
for review of matters of fact, but Congress could not eliminate the Court’s
appellate jurisdiction for issues of law.*®

Alternatively, it is argued that even though Congress is given authority to
limit Supreme Court jurisdiction under the text of Article I11, this power — like all
congressional powers — cannot be used in a manner that violates the Constitution.
Opponents of jurisdiction restriction contend that congressional preclusion of
Supreme Court review of particular topics would violate other parts of the
Constitution.” This issue, whether and to what extent there are constraints on
Jurisdiction restrictions imposed by other constitutional provisions, is discussed
below.

Precedents for Both Arguments:

¢ Fx Parte McCardle

Inaddition to textual arguments, each side invokes a Supreme Court precedent
in supportofits position. Advocates of proposals to limit Supreme Court jurisdiction
point to Ex parte McCardle.® McCardle was a newspaper editor in Vicksburg,
Mississippi, who was arrested by federal officials for writing a series of newspaper
articles that were highly critical of Reconstruction and especially of the military rule
of the South following the Civil War.*® McCardle filed a petition for a writ of habeas
corpus pursuant to & statute adopted in 1867 that permitted federal courts to grant
habeas corpus reliefto anyone held in custody in violation of the Constitution or laws
of the United States by either a state government or the federal government. Under
the 1867 law, the Supreme Court was empowered to hear appeals from lower federal
courts in habeas corpus cases. Before 1867, under the Judiciary Act of 1789, which
was supplemented but not replaced by the 1867 law, federal courts could hear
habeas petitions only of those who were held in federal custody.

McCardle contended that the Military Reconstruction Act was unconstitu-
tional in that it provided for military trials for civilians. He also claimed that his
prosecution violated specific Bill of Rights provisions, including the First, Fifth,

%% But see Gunther, supra note 19, at 901 {rejecting view that exceptions and regulations refers to
matters of fact).

7 See, eg., Leonard Ratner, Congressional Power over the Appellate Jurisdiction of the
Supreme Court, 109 U, Pa. L. Rev. 157 (1960); Larry Sager, Foreword: Constitutional Limitations on
Congress’ Authority to Regulate the Jurisdietion of the Federal Courts, 95 Harv. L. Rev. 17 (1981);
Laurence Tribe, Jurisdictional Gerrymandering: Zoning Distavored Rights out of the Federal Courts,
16 Harv, C.R.-C.L. L. Rev. 129 (1981).

¥ 74 1.8, (7 Wall.) 506 (1869). For an excellent discussion of this case, see, William Van Alstyne,
A Critical Guide to Ex parte McCardle, 15 Artz. L. Rev, 229 (1973},

* Among other things, McCardle urged whites to boycott elections of oflicials for state
constitutional conventions. He offered §1 for the name of each white persen who voted, with the
names to be published in his newspaper. See Van Alstyne, id. at 236 n.42.
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and Sixth Amendments. The United States government argued that the federal
courts lacked jurisdiction to grant habeas corpus to McCardle under the 1867 Act.
The federal government read the 1867 statute, despite its language to the
contrary, as providing federal court relief only for state prisoners. The Supreme
Court rejected this contention and set the case for argument on the merits of
McCardle’s claim that the Military Reconstruction Act and his prosecution were
unconstitutional.*°

On March 9, 1868, the Supreme Court held oral arguments on McCardle’s
constitutional claims. Three days later, on March 12, 1868, Congress adopted a
rider to an inconsequential tax bill that repealed that part of the 1867 statute that
authorized Supreme Court appellate review of writs of habeas corpus. Members of
Congress stated that their purpose was to remove the McCardle case from the
Supreme Court's docket and thus prevent the Gourt from potentially invalidating
Reconstruction. Representative Wilson declared that the “amendment [repealing
Supreme Court authority under the 1867 Act is] aimed at striking at a branch of
the jurisdiction of the Supreme Court ... thereby sweeping the [McCardle] case
from the docket by taking away the jurisdiction of the Court.”"

On March 25, 1868, President Andrew Johnson vetoed the attempted repeal
of Supreme Court jurisdiction. It should be noted that this was five days before the
Senate was scheduled to begin its impeachment trial of President Johnson and
that the grounds for impeachment focused solely on his alleged obstruction of
Reconstruction. President Johnson declared: “I cannot give my assent to a
measure which proposes to deprive any person restrained of his or her liberty in
violation of the Constitution . . ., from the right of appeal to the highest judicial
authority known to our governrrus:nt.”42 The Congress immediately overrode
President Johnson's veto on March 27, 1868.

The Supreme Court then considered whether it had jurisdiction to hear
McCardle’s constitutional claims in light of the recently adopted statute denying it
authority to hear appeals under the 1867 Act that was the basis for jurisdiction in
McCardle's petition. The Court held that it could not decide McCardle’s case
because of Congress’s authority to create exceptions and regulations to the Court’s
appellate jurisdiction.

Chief Justice Chase, writing for the Court, began by noting that the “first
question necessarily is that of jurisdiction,” and that the case had to be dismissed
for want of jurisdiction if the 1868 Act repealed the Court’s authority under the
1867 statute.’® Chief Justice Chase then observed that although the Gourts
authority stems from the Constitution, it “is conferred ‘with such exceptions and
under such regulations as Congress shall make.’ "4 The Court concluded that the

10 Ey parte McCardle, 73 U.S. (6 Wall.) 318 (1868).

il Quoled in Van Alstyne, supru note 37, at 238,

2 Quoted id. at 239-240.

P74 US al 512,

114, at 513, Although Supreme Court jurisdiction is self-executing, the Court always has acted
as if Congress confers jurisdiction on it. In Durgusseau v. United States, 10 U.S. (6 Cranch) 307, 314
(18103, the Court stated: “The appellaie powers of this court ave not given by the judicial act. They are
given by the Constitution. But they are limited and regulated by the judicial act, and by such other acts
as have been passed on the subject.”

PP —
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1868 Act was an unmistakable exception to the Court’s appellate jurisdiction, thus
mandating the dismissal of McCardle’s appeal. The Court stated: “The provision
of the Act of 1867, affirming the appellate jurisdiction of this court in cases of
habeas corpus is expressly repealed. It is hardly possible to imagine a plainer
instance of positive exception.”*” Accordingly, the Court dismissed the case for
lack of jurisdiction.

Thus, supporters of contemporary proposals to restrict Supreme Court
Jurisdiction cite McCardle as precedent. They contend that McCardle establishes
that Congress may prevent Supreme Court review of constitutional issues. The
fact that Congress intends to change the substantive law by limiting jurisdiction is
deemed irrelevant, for they quote the McCardle Court’s statement that “[w]e are
not at liberty to inquire into the motives of the legislature. We can only examine
into its power under the Constitution; and the power to make exceptions to the
appellate jurisdiction of this court is given by express words.”*®

But opponents of jurisdiction stripping proposals contend that McCardle is
easily distinguished from contemporary attempts to prevent Supreme Court
review of topics such as abortion and school prayer. In McCardle, even after the
repeal of the 1867 Act, the Supreme Court still had authority to hear McCardle’s
claims under the 1789 Judiciary Act, which allowed federal courts to grant writs of
habeas corpus to federal prisoners. In other words, in McCardle, the Supreme
Court was considering the constitutionality of a statute that did not completely
preciude Supreme Court review, but rather only eliminated one of two bases for its
authority. The McCardle Court expressly indicated that it still had jurisdiction in
habeas corpus cases notwithstanding the repeal of the 1867 Act. The Court, at the
conclusion of its opinion, declared: “Counsel seem to have supposed, if effect be
given to the repealing act in question, that the whole appellate power of the court,
in cases of habeas corpus, is denied. But this is an error. The act of 1868 does not
except from that jurisdiction any cases but appeals from Circuit Courts under the
act of 1867. It does not affect the jurisdiction which was previously exercised.”*”

Ex Parte Yerger

In fact, ayear after its decision in McCardle, the Supreme Courtin Ex parte Yerger
held that it had authority to review habeas corpus decisions of lower federal courts
under the Judiciary Act of 1789.*% Like MeCardle, Yerger involved a newspaper
editor’s challenge to the constitutionality of the Military Reconstruction Act. After
the Supreme Court upheld its jurisdiction to decide Yerger’s constitutional claims,
the federal military authorities dismissed all charges against him, thereby again
preventing Supreme Court review of the constitutionality of Reconstruction.*®

P74 US au514.

74US. ar 514,

T Hd. at 515.

4875 US, (8 Wall)) 85 {1869).

1t should be noted that Chief Justice Chase indicated privately that had the Court reached the
merits of McCardle’s constitutional claims “"the Court would doubtless have held that this impri-
sonment for trial before a military commission was illegal.” Van Alstyne, supra note 37, at 238 n.46.
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In light of Yerger, opponents of jurisdiction restrictions claim that McCardle
only establishes the limited proposition that if there are two statutory grounds for
Supreme Court jurisdiction, Congress may repeal one of them. The Court in
McCardle did not review McGardle’s habeas petition under the authority of the
1789 Act because he had not pled that Act as the basis for federal court jurisdiction
and because the Court was anxious to avoid ruling on the constitutionality of
Reconstruction.?® Moreover, McCardle was not in danger since he had been
released from prison and even had resumed writing articles criticizing
Reconstruction. Simply put, the opponents of jurisdiction stripping contend
that McCardle is not a precedent for proposals that would eliminate all Supreme
Court review of cases involving topics such as abortion or school prayer.”!

Felker v. Turpin

In fact, the Supreme Court recently relied on this rationale in upholding a
federal law that precluded Supreme Court review of some habeas corpus
petitions.” Title T of the 1996 Antiterrorism and Effective Death Penalty Act
prohibits state prisoners from bringing successive habeas corpus petitions
unless approval is received from the United States court of appeals.”® The law
precluded United States Supreme Court review, by appeal or certiorari, of any
decision by a court of appeals granting or denyir_ig authorization for a state
prisoner to file a successive habeas corpus petition.”

In Felker v. Turpin, the Supreme Court unanimously upheld the constitu-
tionality of this jurisdictional restriction.”® Chief Justice Rehnquist, writing for the
Court, emphasized that the taw did not preclude all Supreme Court review of
petitions from individuals denied the ability to file successive ones; the law did not
repeal the Court’s authority to entertain original habeas petitions.”® The Court
explained: “But since it does not repeal our authority to entertain a petition for
habeas corpus, there can be no plausible argument that the Act has deprived this
Court of appellate jurisdiction in violation of Article III, §2.”57

The Supreme Court, however, has not granted an original habeas petition
since 1995, Felker seems to stand for the proposition that any continuing basis tor
Supreme Court review, no matter how unlikely, is sufficient to make a restriction
on jurisdiction constitutional.”®

S0 Id. at 245-246.

3! §ome members of the Supreme Court have indicated that “there is a serious question whether
the McCardle case could command a majority view today.” Glidden Co. v. Zdanok, 370 U.S. 530, 605
nll (1962) {Douglas, J., and Black, J., dissenting).

52 Felker v. Turpin, 518 U.S. 651 (1996).

53 pub. L. 104-132, 110 Stat. 1217, §106(b).

*! §106(b)3)(E).

** 518 U.S. 651 (1996).

% Id. at 4680.

37 Hd.

5 In a concurring opinion, justice Stevens suggested that there might be other ways for the
Supreme Court to review court of appeals decisions, such as through writs other than certiorari
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United States v. Klein

On the other hand, opponents of jurisdiction stripping contend that
United States v. Klein supports their position that Congress cannot restrict
Supreme Court appellate review in an effort to direct particular substantive
results.”” Kiein, like McCardle, arose during Reconstruction. In 1863, Congress
adopted a statute providing that individuals whose property was seized during the
Civil War could recover the property, or compensation for it, upon proof that they
had not offered aid or comfort to the enemy during the war. The Supreme Court
subsequently held that a presidential pardon fulfilled the statutory requirement of
demonstrating that an individual was not a supporter of the rebellion.®

In response to this decision and frequent pardons issued by the president,
Congress quickly adopted a statute providing that a pardon was inadmissible as
evidence in a claim for return of seized property. Moreover, the statute provided
that a pardon, without an express disclaimer of guilt, was proof that the person
arded the rebellion and would deny the federal courts jurisdiction over the claims.
The statute declared that upon “proof of such pardon...the jurisdiction of the
court in the case shall cease, and the court shall forthwith dismiss the suit of such
claimant,”®!

The Supreme Court held that the statute was unconstitutional. While
acknowledging Congress’s power to create exceptions and regulations to the
Court’s appellate jurisdiction, the Supreme Court said that Congress cannot
direct the results in particular cases. The Court stated:

It seems to us that this is not an exercise of the acknowledged power of
Congress to make exceptions and prescribe regulations to the appellate
power. ... What is this but to prescribe a rule for the decision of a cause in a
particular way? ... Can we do so without allowing one party to the controversy to
decide it in its own favor? Can we do so without allowing that the legislature
may prescribe rules of decision to the judicial department in me cases pending
- before it?... We think not.... We must think that Congress has inadvertentl
passed the limit which separates the legislative power from the judicial power.%?

Thus, opponents of proposals to restrict Supreme Court jurisdiction argue
that Klem establishes that Congress may not restrict Supreme Count jurisdiction in
an attempt to dictate substantive outcomes. By analogy, it would be unconstitu-
tional for Congress to restrict Supreme Court jurisdiction in an attempt to
undermine the Court’s protections in abortion and school prayer cases.

pursuant to the Al Writs Act, §28 U.S.C. §1651. Id. at 4681 (Stevens, ]., concurring). Justice Stevens,
however, gave no examples as to what these writs might be.

8018, (13 Wall) 128 (1872). For an excellent discussion of this case, see Gordon G. Young,
Congressional Regulations of Federal Courts’ Jurisdiction and Processes: United States v. Klein
Revisited, 1981 Wis. I.. Rev. 1189,

50 United States v. Padelford, 76 U.S. (9 Wall) 531 (1869).

1 99 Star. 2076.

52 80 U.S. at 146-147.
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But supporters of jurisdiction restriction argue that Kfein establishes only that
Congress may not restrict Supreme Court jurisdiction in a manner that violates
other constitutional provisions. Prior to Klein, the federal courts had the power to
return seized property or award compensation pursuant to a federal statute. Why,
then, could not Congress amend the statute to provide that a certain class of
citizens, those pardoned, were not entitled to recover under the law? The answer
cannot be a simple statement that Congress cannot direct substantive outcomes
because Congress always is entitled to amend statutes and thercby determine
subsequent results. For example, after the Supreme Court held that tederal
employment discrimination statutes did not require an employer to provide
disability coverage for pregnancy, Congress amended the law to state that
employers could not treat pregnancy different from other conditions.®” The effect
of the amendment was to change substantive outcomes, as all such amendments of
statutes have that effect.

What is the difference between the statute in Klein and the statute reversing
the Supreme Court’s interpretation of Title VII? Both statutes, after all, reversed a
Supreme Court holding and thereby determined the results in future litigation.
Two features distinguish Klein. First, in the statute at issue in Klein, Congress was
redefining the president’s pardon power. The statutc was arguably unconstitu-
tional as an infringement of the executive’s power under Article II of the
Constitution.? Second, it can be argued that the statute in Klein unconstitutionally
deprived property without just compensation or due process. Under the previous
law, those pardoned had a vested right to the return of their property that had
been seized. But the denial of jurisdiction prevented the federal courts from
vindicating their protected properly interest. Hence, the statute was unconstitu-
tional. Thus, supporters of jurisdiction stripping argue that despite the Court’s
broad language in Klein, that decision does not support the general proposition
that Congress may not restrict jurisdiction in order to direct substantive outcomes.
Rather, it stands for the much more limited principle that Congress cannot limit
the Supreme Court’s jurisdiction in a manner that violates other constitutional
provisions.

Robertson v. Seattle Audubon Society

In 1992, in Robertson v. Seaitle Audubon Sociely, the Supreme Court
unanimously rejected a claim that a federal law —the Department of Interior
and Related Agencies Appropriations Act of 1990 —was unconstitutional under
Klein.% The Act both required the Bureau of Land Management to offer specified
Jand for sale and also imposed restrictions on harvesting from other land.
Additionally, the Act expressly noted two pending cases and said that “Congress
hereby determines and directs that management of areas according to subsections

83 Ceneral Elec. Co. v. Gilbert, 429 U.S. 125 (1976); Pregnancy Discrimination Act, 42 US.C.
§2000e(k) {1978).

61 80 U.S. at 147.

55 508 U.S. 429 (1992).
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(bX3) and (b)(5) of this section on [the specified lands] is adequate consideration
for the purpose of meeting the statutory requirements that are the basis for [the
two lawsuits].”%¢ ‘

The Ninth Circuit held that this provision was unconstitutional under Klein
because Congress was directing the outcome of the pending litigation. The
Supreme Court disagreed, concluding that Congress had changed the law itself
and did not direct findings or results under the old law.®” The Court read Klein as
applying in a situation where Congress directs the judiciary as to decision making
under an existing law and not applying when Congress adopts a new law. By
placing the Actinto the latter category, the Court found Klein distinguishable and
rejected the constitutional challenge.®®

Plant v. Spendthrifi Farm, Inc.

In Plant v. Spendthrift Farm, Inc., the Court declared unconstitutional a federal
statute that overturned a Supreme Court decision dismissing certain cases.®® In
1991, the Court ruled that actions brought under the securities laws, specifically
§10(b) and Rule 10(b)(5), had to be initiated within one year of discovering the
facts giving rise to the violation and three years of the violation.”® Congress then
amended the law to allow cases to go forward that were filed before this decision if
they could have been brought under the prior law.

In Plant, the Supreme Court declared the new statute unconstitutional as
violating separation of powers. Justice Scalia writing for the Court said that the
Constitution “gives the Federal Judiciary the power, not merely to rule on cases,
but to decide them.””" He said that because the “judicial power is one to render
dispositive judgments,” the federal law “effects a clear violation of separation-of-
powers.””” The statute was unconstitutional because it overturned a Supreme
Court decision and gave relief to a party that the Court had said was entitled
to none.

Although Plant was decided based on the principle of finality and the need to
ensure that federal court rulings are not advisory opinions,” it can be analogized
to Klein. In both cases, the federal statute commanded a result in federal court: In
Plant, it was hearing a case that the Court ordered dismissed; in Klein, it was

9103 Stat. §318(b)6)(a), quoted in 503 U.S. at 434.

%7503 U.S. ar 487. .

% For a strong argument that Robertson cannot be reconciled with Klein, see Amy D Ronner,
Judicial Self-Demise: The Test of When Congress Impermissibly Intrudes on Judicial Power after
Roberison v. Seattle Audubon Society and the Federal Appellate Courts’ Rejection of the Separation
of Powers Challenges to the New Scction of the Securities Exchange Act of 1934, 35 Ariz. L. Rev. 1037
(1993).

%9514 U.S. 211 (1995). Plant is also discussed in §2.4, which considers the Court’s conclusion
that the federal statute overturning the earlier Supreme Court ruling is unconstitutional because it
renders it an advisory opinion.

™ Sop Lampt, Pleva, Lipkind, Prupts & Petigrow v. Gilbertson, 501 U.8. 350 (1991).

514 U8 a 218,

I ar 219, 295,

" This aspect ol Plant is discussed in §2.4.
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dismissing cases that the Court had allowed to be heard.” In cach case, the Court
found a violation of separation of powers. Yet, there also is a significant difference
between the cases. Plant did not involve any attempt by Congress to strip the
federal courts of jurisdiction. Thus, its application to this area is only by analogy
and in establishing separation of powers as a limit on Congress’s ability to control
results in federal court litigation,

Policy Arguments and Responses

Because neither the text nor precedents conclusively resolve the debate over
congressional authority to restrict jurisdiction, the issue turns on competing
policy considerations and ultimately the question of when jurisdictional restric-
tions violate other constitutional provisions. Supporters of proposals to limit
Supreme Court jurisdiction under the “exceptions and regulations” clause argue
that such congressional power is an essential democratic check on the power of an
un-clected judiciary. Professor Michael Perry, for example, argues that “the
legislative power of Congress. .. to define, and therefore to limit, the appellate
jurisdiction of the Supreme Court and the original and appellate jurisdiction of
lower federal courts” is essential to reconcile judicial review with principles of
democracy.75 Professor Pexrry, and other commentators as well, argue that In a
democracy alt value choices should be subject to control by electorally accountable
officials and congressional restrictions on jurisdiction are an essential majoritar-
ian check on the judiciary.”®

But opponents of restrictions on the Supreme Court’s jurisdiction contend
that this argument is based on a misdefinition of democracy and is inconsistent
with the purposes of the Constitution. Professor Perry’s argument is premised on
a definition of democracy in purely procedural terms as majority rule. But others
argue that the correct definition of American democracy must include substantive
values, such as those contained in the Constitution.”” The claim is that the purpose

7+ 1 Miller v. French, 530 U.S. $27 (2000), the Court distinguished both Plant and Klein and
upheld a provision of the Prison Litigation Reform Act, 18 U.5.C. §3626, that required federal courts
to stay injunctions that they had entered concerning prison cenditions if they did not act within 30
days in response Lo a government’s motion to end the injunction. The Court said that an injunction is
not “the last word of the judicial department” because it is always open to modification, Id. at 347.
Moreover, the Court said that Congress can change the substantive law and require that injunctions
be modified to be in accord with the new law. The Court said that the change in the substantive law
distinguished this Act from the law in Klein. Id. ac 347, Miller v. French is discussed in more detail in
§2.4, supra.

75 Michael Perry, The Constitution, the Courts and Human Rights 138 {1982). In his initial
exposition, Professor Perry said that he would accord Congress the power to restrict jurisdiction only
in arcas of nonoriginalist Supreme Court review — that is, review where the Court was protecting
rights not expressly stated in the Constitution or intended by the framers. Subsequently, Professor
Perry wrote that under his theory, the power would extend to both originalist and noneriginafist
decisions. Michael Perry, The Authority of Text, Tradition, and Reason: A Theory of Constitutional
Interpretation, 58 S. Cal, L. Rev. 551, 580 n.89 (1985).

76 See, e.g., Charles Black, Decision According to Law 17-19, 37-39 (1981) (Congressional power
to restrict jurisdiction is a necessary democratic check.).

77 See, e.g., Frwin Chemerinsky, Interpreting the Constitution 6-21 (1987).
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of the Constitution is to protect crucial values from majority rule and that it is
undesirable to accord Congress the power to undermine Supreme Court
decisions.

More specifically, opponents of Professor Perry’s position argue that he isin a
dilemma. On the one hand, jurisdiction restrictions may not achieve the desired
effect of a majoritarian check on the federal judiciary. Limiting the federal courts’
jurisdiction does not overrule prior judicial decisions.”® For example, an act of
Congress restricting Supreme Court jurisdiction to hear challenges to state laws
regulating abortion would not overturn the precedents protecting women’s right
to choose whether to have an abortion. The Supreme Cowrt’s prior decisions
would remain the law, and both Congress and the states would be obligated to
uphold them. In fact, because the Court could not hear additional cases on the
subject, the effect of the jurisdiction restriction would be to freeze the existing law.
Assuming state judges remain true to their oath of office and follow the Court’s
precedents, restrictions on jurisdiction will not achieve the hoped-for democratic
check on the judiciary,

Alternatively, the restrictions on jurisdiction might bring about a substantive
change in the law. The limit on federal court power might be perceived by some
state legislatures as an open invitation to adopt laws disregarding Supreme Court
precedents, and some state courts, without the prospect of Supreme Court review,
might sustain such statutes. Although the defenders of jurisdiction restriction
proposals might applaud this as desirable in a democracy, opponents of such bills
contend that such disregard of the Constitution is repugnant. They maintain that
the Constitution’s ultimate purpose and the Court’s primary function is to protect
minorities and individual rights from majoritarian interference, and that this is
lost if the majority can overrule Supreme Court precedents through the technique
of jurisdiction restrictions.”®

Thus, in terms of policy considerations, supporters of jurisdiction restrictions
see the tool as a desirable democratic check on the judiciary. But opponents argue
that the Constitution and the Court are intentionally anti-majoritarian and it is
undesirable to create a majoritarian check on the process of constitutional
interpretation.

Finally, critics of proposals to limit Supreme Court review argue that
Congress cannot use its power to control jurisdiction in away that violates other
constitutional provisions. The claim is that congressional authority to create
exceptions and regulations is limited, as is all congressional power, by the other
parts of the Constitution. There are two primary ways in which it is argued that
Jurisdictional restrictions would violate the Constitution: They would undermine
the Court's essential function in the system of government, and they would
infringe specific constitutional rights.

7 See Richard Kay, Limiting Federal Court Jurisdiction: The Unforeseen Impact on Courts and
Congress, 65 Judicature 185, 187 (1981).

™ See, e.g., Leonard Ratuer, Majoritarian Constraints on Judicial Review: Congressional
Control of Supreme Court Jurisdiction, 27 Vill. L. Rev. 929 (1982); Leonard Ratner, Congressional
Power OQver the Appellate Jurisdiction of the Supreme Court, 109 U. Pa. L. Rev. 167 (1960); Sager,
supra note 11, at 37-42.
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In a famous article written as a dialogue, the late Professor Henry Hart said
that “the exceptions must not be such as will destroy the essential role of the
Supreme Court in the constitutional system.”® Other commentators as well have
argued that there is a limit on Congress’s power to create exceptions: Congress
cannot use its power to interfere with the Court’s essential functions under the
Constitution.®' For example, it is argued that restrictions on jurisdiction would
undermine the Court’s essential function of ensuring the supremacy of federal
law. If Congress were to restrict the Supreme Court’s jurisdiction, states could
ignore Supreme Court precedents with impunity, even though they remained the
law of the land, and thus make state law supreme over federal. The notion of
a national Constitution with uniform meaning throughout the country would
be lost.®

Additionally, the Court’s essential function in checking the legislature would
be lost if Congress could enact an unconstitutional statute and immunize the law
from judicial review. The power of the federal courts to review the constitutionality
of federal statutes, established in Marbury v. Madison, would be largely mean-
ingless if Congress could enact unconstitutional laws and also restrict jurisdiction
to prevent federal court review.

But other prominent commentators who support the constitutionality of
jurisdiction restrictions challenge the essential functions thesis. Professor Gerald
Gunther calls it “question-begging” that confuses the familiar with the neces-
sary.” Likewise, Professor Martin Redish terms it constitutional wishful
thinking.** Their contention is that Article III gives Congress plenary power
to create exceptions and make regulations, and that this is as much a part of the
Constitution as separation of powers and federalism.

Opponents of jurisdiction restriction also argue that Congress cannot hmit
Supreme Court review in a manner that violates specific constitutional rights. The
paradigm example is that it obviously would be unconstitutional it Congress were
to create an exception to Supreme Court jurisdiction for appeals brought by
blacks. Such a jurisdictional restriction would violate the guarantee of equal
protection that is applied to the federal government through the Fifth
Amendment. Similarly, it is argued that a restriction on jurisdiction that is
designed to limit abortion or permit school prayers would violate these
constitutional rights. The argument is that when Congress acts with the purpose
and effect of limiting a constitutionally protected right, at a minimum its

50 Hemry Hart, The Power of Congress to Limit Jurisdiction of Federal Courts: An Exercise in
Dialectic, 66 Harv. L. Rev. 1362, 1402 (1953).

8! See, eg., lLeonard Ratner, Majoritarian Constraints on Judicial Review: Congressional
Centrol of Supreme Court Jurisdiction, 27 Vill. L. Rev. 929 (1982); Leonard Ratner, Congressional
Power Over the Appellate Jurisdiction of the Supreme Court, 109 U. Pa. L. Rev. 137 (1960); Sager,
supre note 11, at 37-42,

¥ On several occasions, the Supreme Court has stated that the central purpose of judicial review
is to ensure the uniform application and enforcement of the Conastitution. See, e.g., Dodge v. Woolsey,
59 U.S. (18 How.) 331, 335 (1855); Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 386-387 (1821).

8 Gunther, supra note 21, at 920.

84 Martin H. Redish, Constitutional Limitations on Congressional Power to Control Federal
Jurisdiction: A Reaction to Professor Sager, 77 N.W. L. Rev. 143, 145 (1982).
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enactment should be subjected to strict scrutiny. A law that is intended to
undermine a constitutional right and that has the potential impact of lessening
that right should be sustained only if it is necessary to achieve a compelling
government purpose. Because the restrictions on jurisdiction are motivated only
by a desire to undermine the protection of the right, they would fail strict scrutiny.

But those who detend the constitutionality of jurisdictional restrictions
contend that Congress may exempt particular areas from Supreme Court review.
Professor Paul Bator, for example, argued that although Congress could not
restrict jurisdiction in a racially discriminatory manner, “[iJt is, however, a
fundamental and egregious mistake to broaden this argument into an assertion
that Congress is not free to differentiate among different subject matters, and to
specify categories of cases arising under federal law which [cannot be reviewed in
federal courts].”®® The argurnent s that racial discrimination in itself violates the
Constitution, but nothing in the Constitution requires the availability of Supreme
Court review for particular types of claims. In fact, it is argued that the “exceptions
and regulations” clause of Article TII expressly authorizes Congress to remove
particular matters from federal court jurisdiction.*®

Thus, the debate over the constitutionality of congressional control of
Supreme Cowrt jurisdiction will rage on unsettled until Congress uses its authority
and sets the stage for a definitive Supreme Court ruling. Even then, the context of
the law likely will make a great deal of difference. For example, it is difficult to
imagine the Court upholding a congressional enactment that blatantly violated
the Constitution and simultaneously precluded Supreme Court review. Permit-
ting such legislative disregard of the Constitution would mean that judicial review
exists at the pleasure of Congress, and it would cast grave doubt on the holding in
Marbury v. Madison that “[i}t is emphatically the province and duty of the judicial
department to say what the law is.”%”

Similarly, a congressional restriction on jurisdiction that resulted in state
court disregard of Supreme Court precedents would be unlikely to be upheld by
the Court. Precluding review in such cases would mean upholding, in effect, state
law that conflicted with federal law. State law then would be supreme; this would be
a blatant violation of the supremacy clause in Article VI of the Constitution.

Yet, these predictions, like all of the above analysis, must wait for their
validation or refutation until the day comes when the Court considers the
constitutionality of congressional limits on Supreme Counrt jurisdiction. Depend-
ing on one’s views, it might be much better if that day never arrives.

§2.9.3 Congressional Control of Lower Federal Court Jurisdiction

Would a statute precluding lower federal courts from hearing challenges to state
laws regulating abortion or permitting voluntary school prayer be constitutional?

8'? Bawor, supra note 30, at 1034,
%% See Gunther, supra note 30, at 916-921.
87 5 U.S. (1 Cranch) 187, 177 (1803).
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Again, the debate in the scholarly literature has been heated and lengthy; yet, here
too, no conscnsus has emerged.®™ In fact, four different positions might be
identified as to the constitutionality of congressional restrictions of lower federal
court jurisdiction.

Approach 1: Federal Courts Must Have the Full Judicial Power

The first approach, and the only one that seems clearly untenable, is that
lower federal courts created by Congress must have the full judicial power
described in Article 111. The text of Article I1I seems to support this view. Article
111, §1, says that the judicial power of the United States shall be vested in one
Supreme Court and such inferior courts as Congress shall establish. Article ITI, §2,
states that the judicial power “shall extend to” nine categories of cases and
controversies. Hence, the conclusion is that although Congress has a choice
regarding whether to cstablish lower federal courts, once they are created, they
must have the judicial power to decide all matters described in Article I11. By this
view, all attempts to restrict jurisdiction would be unconstitutional,

The problem with this theory is that it has not been followed at any point in
American history. The first Judiciary Act did not vest in federal courts the power to
hear all matters outlined in Article 1. For example, federal courts did not have
the authority to hear all cases arising under the Constitution, treaties, and laws of
the United States until 1875. In fact, under the first theory, amount in controversy
requirements would be unconstitutional because they are a restriction on federal
court jurisdiction not provided for in Article I1I. Yet, such requirements have
existed since the Judiciary Act of 1789. Thus, after 200 years of contrary practice,
it no longer is possible to argue persuasively that the lower federal courts’
jurisdiction cannot be limited in any way.

Approach 2: Congressional Discretion to Decide Jurisdiction

A second approach is that Congress has authority to determine the
jurisdiction of the federal courts because Congress has discretion as to whether
to establish such tribunals.”® Article II1, §1, provides that the judicial power of the
United States shall be vested in one Supreme Court and in such “inferior courts as
the Congress may from time to time ordain and establish.” Therefore, in light of
this literal language, Congress need not create lower federal courts at all. Some

58 See, e.g., Akhil Amar, A Neo-Federalist View of Article IT1: Separating the Two liers of
Federval Jurisdiction, 65 B.U. L. Rev. 205 (1985); Robert Clinton, A Mandaiory View of Federal Court
Jurisdiction: A Guided Quest for the Original Understanding of Article 11T, 132 U. Pa. L. Rev. 741
{1984); Theodore Eisenberg, Congressional Authority to Restrict Lower Federal Court Jurisdiction,
83 Yale 1..]. 498 (1974).

8 See Gordon G. Young, A Critical Reassessment of the Case Law Bearing on Congress's Power
te Restrict the Jurisdiction of the Lower Federal Cowrts, 54 Md. L. Rev. 132 (1995) (arguing that
Supreme Court precedents limit Congress’s ability 1o restrict lower federal court jurisdiction).

9 See, e.g., Charles E. Rice, Congress and the Supreme Court’s Jurisdiction, 27 Vill. L, Rev. 959,
960-962 (1982).
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conclude from this that because Congress need not even establish such courts,
Congress can create them with whatever jurisdiction it desires. In short, the
second approach accords Congress virtually plenary authority to define the
jurisdiction of the lower federal courts.”!

This second position finds strong support in Supreme Court precedents.
Sheldeon v. Sill, decided in 1850, is a seminal case concerning congressional power
to determine the jurisdiction of the lower federal courts.” The Judiciary Act
of 1789 prohibited diversity jurisdiction from being created by the assignment of a
debt.”? Under this principle, when therc has been an assignment, a federal court
may take the case under its diversity jurisdiction only if the case properly could
have been brought to federal court prior to the assignment. Article II1, which
authorizes diversity jurisdiction, creates no such limitation precluding jurisdiction
based on assignment.

The issue in Sheldon v. Sill was whether Congress could restrict diversity
juriscdiction in this manner. Sheldon, a Michigan resident, owed money to
Hastings, also a Michigan resident, on a bond and a mortgage. Hastings assigned
the debt owed to him to Sill, a New York resident. Pursuant io this assighment,
Sill sued Sheldon in federal court to recover the sum due. Sheldon moved to
dismiss because under the Judiciary Act of 1789 federal courts could not hear
cases where diversity was created by an assignment. But Sill contended that
because Article III authorizes diversity jurisdiction and does not contain a
limitation for diversity gained by assignment, this section of the Judiciary Act was
unconstitutional.

The Supreme Court upheld the Judiciary Act’s restriction on diversity
Jurisdiction. The Court declared: “Congress may withhold from any court of its
creation jurisdiction of any of the enumerated controversies. Courts created by
statute can have no jurisdiction but such as the statute confers.””* The Court
continued in even broader language: “The political truth is, that the disposal of
the judicial power (except in a few specified instances) belongs to Congress; and
Congress is not bound to enlarge the jurisdiction of the Federal courts to every
subject, in every form which the Constitution might warrant.””” Sheldon v. Sill thus
stands as a strong precedent for the proposition that because Congress has
discretion to create lower federal courts, Congress also possesses authority to
determine their jurisdiction.

The Supreme Court has adopted this position in a number of other decisions.
In Kline v. Burke Construction Co., the Supreme Court held that the Anti-Injunction
Act precluded a federal court from enjoining a simultaneous stalc court

! kven under this approach, thereisa strong argument that Congress could not use its power Lo
determine jurisdiction in a manner that restricts other constitutional provisions. For example, it
certainly would be unconstitutional if Congress were to adopt a law saying that no African-Americans
could file suit in a federal court. The nature of constitutional limits on the power to resurict federal
_jurisdjgtion is discussed below,

92 49 U.S. (8 How.) 441 (1850).

9% Stat. 73, at §11.

°149 US. at 449,

9 Jid_ (citations omitted).
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proceeding for breach of contract.” In upholding this limit on federal court
power, the Court stated: “Only the jurisdiction of the Supreme Court is derived
directly from the Constitution. Every other court created by the general
government derives its jurisdiction wholly from the authority of Congress.
That body may give, withhold or restrict such juriscdiction at its discretion,
provided it be not extended beyond the boundaries fixed by the Constitution.”%”

In Lauf v. E. G. Shinner & Co., the Court considered the constitutionality of
the Norris-LaGuardia Act, which limited the ability of the federal courts to issue
injunctions in labor disputes and prevented federal courts from enlorcing
contracts whereby employees agreed to not join a union.”® During the first
decades of the twentieth century, the federal courts were hostile to the labor
movement and often enjoined labor protests. Moreover, the Supreme Court held
that states could not prohibit employers from requiring employees to agree to
refrain from joining a union as a condition for employment.”® The Norris-
LaGuardia Act sought to protect labor by limiting the power of the federal courts.

In Lauf, an employer sought an injunction to prevent an unincorporated
labor union from picketing an employer who refused to require employees to join
the union. The federal district court ruled in favor of the employer and issued the
injunction. The Supreme Court reversed. The Court held that the Norris-
LaGuardia Act restricted the district court’s authority to hear the matter or issue
the remedy. The Court found the constitutional issue untroubling. Justice
Roberts, writing for the Court, declared: “There can be no question of the power
of Congress thus to define and limit the jurisdiction of the inferior courts of the
United States.”!%

Additional litigation concerning congressional power to control lower federal
court jurisdiction emerged as a result of the Emergency Price Control Act, which
was adopted during World War [1.""! Under the Act, price controls adopted by the
government could be challenged by filing a protest with the price control
administrator.'*® Appeals from the administrator’s decisions could be taken,
within 30 days, to an emergency court of appeals, comprised of three federal
judges. No other federal court, except for the United States Supreme Court, had
authority to determine the validity of a regulation or provide injunctive relief.

In Lockerty v. Phillips, the Court held that a federal district court lacked
jurisdiction to hear challenges to price controls promulgated under the
Emergency Price Control Act.'™ Without filing an administrative protest or
seeking review in the emergency court of appeals, a group of wholesale meat
dealers initiated suit in federal court to enjoin the enforcement of price controls.

96 960 11.8. 226 (1922). The Anti-Injunction Act is discussed in Erwin Chemerinsky, Federal
Jurisdiction (4th ed. 2003), §11.2.

9% Id. at 234.

98 203 11.S. 323 (1938).

™ See, e.g., Coppage v. Kansas, 236 U.S. 1 (1915).

100 303 U.S. at 330.

100 56 Srat. 23 (1942),

102 14 8203(a), described in Lockerty v. Phillips, 519 U.S. 182, 186 (1943).

103 319 U.S. 182 (1943).
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The plaintiffs contended that the Act was an unconstitutional delegation of
legislative power to an administrative agency and that the price regulations
denied them due process of law. 'The Supreme Court held that the federal court
lacked jurisdiction to hear the suit. The Court stated that “[t}here is nothing in the
Constitution which requires Congress to confer equity jurisdiction on any particu-
lar inferior federal court.”'® Furthermore, the Court spoke broadly of Congress’s
authority to prescribe the jurisdiction of the lower federal courts: “The
Congressional power to ordain and establish inferior federal courts includes
the power of investing them with jurisdiction either limited, concurrent, or
exclusive, and of withholding jurisdiction from them in the exact degrees
and character which to Congress may seem proper for the public good.”!%

An even more serious challenge to the constitutionality of the Emergency
Price Control Act arose in Yakus v. United States.'"® In Yakus, the government
initiated a criminal prosecution in federal district court for the sale of beef for an
amount in excess of that specified in the price controls. The defendant in the
criminal proceeding argued that the price controls were unconstitutional. The
government contended that the federal district court had no jurisdiction to hear
this defense because the defendant had not raised the constitutional issue in a
protest to the administrator or in the emergency court of appeals.

The Supreme Court agreed with the government and precluded the
defendant from challenging the constitutionality of the price controls as a
defense in the criminal action. The Court said that the defendant “forfeited” the
opportunity to bring such a constitutional challenge by failing to use the
prescribed administrative and judicial procedures.'®” The Court said that Lockerty
had established the power of Congress to restrict the jurisdiction of the federal
courts and to specify the emergency court of appeals as the only forum to hear
challenges to price controls.

Justices Rutledge and Murphy filed a vehement dissent in Yakus. They argued
that under Marbury v. Madison, a federal court had the inherent power to
determine the constitutionality of a statute that it was asked to apply. The
dissenters stated: “It is one thing for Congress to withhold jurisdiction. Tt is
entirely another to confer it and direct that it be exercised in a manner
inconsistent with constitutional requirements or, what in some instances may be
the same thing, without regard to them.”'*® They explained, “[o]nce it is held that
Congress can require the courts criminally to enforce unconstitutional laws or
statutes, including regulations, or to do so without regard to their validity the way
will have been found to circumvent the supreme law, and what is more, to make
the courts party to doing so. This Congress cannot do.”'"!

Supporters of the constitutionality of jurisdiction restrictions maintain that
these decisions establish Congress’s power to determine the scope of federal court

100 4 ac 187,

105 [(f.

106 391 U.S. 414 (1944).

107 I ar 444,

"% 1d. at 468 (Rutledge, J., dissenting).
109 1{1
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authority. But opponents of jurisdiction stripping proposals contend that none of
these cases are precedents for Congress to identify particular rights, such as
abortion, and deny federal court jurisdiction over claims of government
infringement. Sheldon and Kline did not involve constitutional claims. In Lockerty
and Yakus, Congress specified one federal court to hear a particular issue; it did
not preclude all federal court jurisdiction. Law is the hardest case to distinguish,
but 1t is possible to argue that in the Norris-LaGuardia Act, Congress only limited
the federal courts’ ability to award a particular remedy — injunctions.’ '’ Congress
did not foreclose all lower federal court review as is done in the contemporary
proposals to strip jurisdiction in areas such as abortion or school prayer.
Opponents of attempts to restrict lower federal court jurisdiction over matters
such as abortion and school prayer argue that such congressional legislation is
unprecedented and unconstitutional for the reasons described below.

Approach 3: Constitutional Requirement for Some Federal Courts

A third major approach urged by some commentators is that the existence of
lower federal courts is constitutionally required, at least for some types of claims.
While the first two approaches begin with the assumption that Congress has
complete discretion as to whether to create lower federal courts, this position is
premised on the contrary claim that, at least for some issues, lower federal courts
must exist. The most famous version of this theory was advanced by Justice Joseph
Story in dictum in Martin v. Hunfers Lessee.!!!

Justice Story stated that the full judicial power must be vested in some federal
court. Justice Story argued that “[tlhe language of the article throughout is
manifestly designed to be mandatory upon the legislature. The judicial power of
the United States shall be vested (not may be vested). If then, it is the duty of
congress to vest the judicial power of the United States, it is a duty to vest the whole
judicial power.”"'* Justice Story explained that if Congress could refuse to create
lower federal courts, there would be at least some categories of cases that never
could be heard in federal court. For instance, there are some matters that cannot
be heard by state courts and that cannot be heard by the Supreme Court in its

N9 A distinction might be drawn between Congress's ability to restrict jurisdiction and
Congress's ability to foreclose certain remedies from being used by federal courts. This issue emerged
especially with regard to proposals for Congress to prevent lower federal courts from using busing as
a remedy in school desegregation cases. See Gerald Gunther, Constitutional Law 52 (15th ed. 2004)
{describing proposals to limit federal court authority to impose busing as a remecdly); see also Ronald D,
Rotunda, Congressional Power o Restrict the Jurisdiction of the Lower Federal Courts and the
Problem of School Busing, 64 Geo. LJ. 839 (1976); Sharon Susser Harzenski, Jurisdictional
Limitations and Suspicious Motives: Why Congress Cannot Forbid Court-Ordered Busing, 50 Temp.
L.Q. 14 (1976}. The possible distinction benween restrictions on jurisdiction and limits on remedies is
discussed below at text accompanying notes 65-68, infra.

U114 U8, (1 Wheat.) 304, 328-331 (1816). See Michael G, Collins, Article 111 Cases, State Court
Duties, and the Madisonian Compromise, 1995 Wis, L. Rev, 39 (arguing that history supports Justice
Story's theory; that the framers thought that state courts would not adjudicate federal issues and that
Congress was required to create lower federal courts to hear these claims}).

Y2 fd. ac 328-329 (emphasis n original).
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original jurisdiction. In such instances, lower federal courts must exist or no
federal judicial tribunal would be available. Justice Story stated, “[iJt would seem,
therefore, to follow, that congress fis] bound to create some inferior courts, in
which to vest all that jurisdiction which, under the constitution, is exclusively vested
in the United States and of which the supreme court cannot take original
cognizance,”' *

For example, under Supreme Court precedents, state courts may not grant
habeas corpus to federal prisoners or issue writs of mandamus compelling
performance by federal officers.'® If there were no lower federal courts, there
could be no federal court review of claims arising under the Constitution pursuant
to a writ of habeas corpus or a writ of mandamus. The Supreme Court could
not hear such matters as part of its original jurisdiction under Article III, and
Marbury v. Madison conclusively establishes that Congress may not increase the
Court’s original jurisdiction. 13 Because state courts could not hear the claims, the
Supreme Court could not gain appellate jurisdiction by reviewing state court
decisions. In other words, without lower federal courts no federal judicial tribunal
would be able to hear the matter. This clearly conflicts with Justice Story’s
conclusion: “[Congress] might establish one or more inferior courts; they might
parcel out the jurisdiction among such courts, from time to time, at their own
pleasure. But the whole judicial power of the United States should be, at all times,
vested either in an original or appellate form, in some courts created under its
authority.”''? .

There is one instance in which a lower federal court followed this theory. In
Lisentrager v. Forrestal, the United States Court of Appeals for the District of
Columbia Circuit considered a habeas corpus petition from an individual who was
imprisoned by United States military authorities in Germany.''” The federal
habeas corpus statute as then interpreted provided that a federal court could grant
habeas relief only to prisoners held within the jurisdiction of the court.''®
Therefore, no federal court had jurisdiction to hear Eisentrager’s claim that he
was held in custody in violation of the United States Gonstitution. No state court
could hear his habeas petition because of the Supreme Court’s decision in Tarble’s
Case preventing state courts from granting habeas to federal prisoners.!'® The
Supreme Court lacked original jurisdiction and could not hear the matter on
appeal because there was no lower court from which an appeal could be taken.

M3 pd ar 831 (emphasis in original),

M Turble’s Case, 80 U.S. (13 Wall) 397 (1871) (statc courts cannot grant habeas corpus to
federal prisoners); M'Ctung v. Sillman, 19 U.S. (6 Wheat.) 598 (1821).

"S5 US. (1 Granch) 137 (180%). In fact, in Marbury, the Court vuled dial it could not grant
mandamus as part of its original jurisdiction.

1914 (.S ac 331. In addition to Justice Story’s argument, it is possible to argue that restrictions
on jurisdiction in such circumstances would deny due process of law; see the discussion below, text
accom?_anying notes 43-54, jnfra.

U7 174 F.2d 961 (D.C. Gir. 1949).

U8 $ee Ahrens v. Clark, 335 U.S. 188 (1948); but see Braden v. 30th Judicial Circuit Court of
Kentucky, 410 U.S. 484 (1973); discussed in §15.4, infia.

N80 .S, (13 Wall) 397 (1871).
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The District of Columbia Circuit found the complete preclusion of
jurisdiction to be unconstitutional and heard the case. The court said that
because 4 state court cannot inquire into the validity of federal custody, federal
jurisdiction must exist or else the government’s action would be completely
unreviewable. The court said that this is impermissible both under Justice Story’s
theory and because it would allow the government to suspend the writ of habeas
corpus in violation of the Constitution.

Justice Story’s argument and the holding adopted in FEisentrager would
require the existence of lower federal courts in two situations. In instances where
the Supreme Court cannot exercise original jurisdiction and where state courts
cannot hear the matter, lower [ederal courts must exist to ensure jurisdiction in
some federal court. Additionally, if Congress simultaneously restricts Supreme
Court and lower federal court jurisdiction, the law would be unconstitutional
because under Justice Story’s theory some federal court must exist to hear cases
and controversies specified in Article II1. The proposals to prevent federal court
jurisdiction in abortion or school prayer cases would be unconstitutional under
this approach because they would prechude both the Supreme Court and the lower
federal courts from hearing such matters.

Several alternative versions of Justice Story’s approach have been advanced
by contemporary commentators. In a recent article, Professor Akhil Amar argued
that it is necessary to focus carefully on the text of Article 111, §2.'*" This section
says that the federal judicial power extends to “all” cases arising under the
Constitution and laws of the United States, to “all” cases affecting ambassadors
and public ministers, and to “all” cases of admiralty or maritime jurisdiction. But
the other catcgories of cases and controversies are not preceded by the word “all.”
Professor Amar concluded that Justice Story’s theory is accurate as to those
categories where the Constitution is explicit that the federal judicial power exists
to all such matters. In such instances, most notably for cases arising under federal
law, jurisdiction must exist in some tederal court.'?'

An even more expansive argument that lower federal courts are constitu-
tionally required was advanced by Professor Theodore Lisenberg.'®? Professor
Fisenberg argued that the framers of the Constitution intended that a federal
court would be available, either via original jurisdiction or on appeal, to hear
virtually every constitutional claim. The framers assumed that even if lower
federal courts did not exist, the Supreme Court could perform the important task
of ensuring compliance with the Constitution. But Professor Fisenberg contended
that now, given the growth in the size of the country and rise in the volume of
litigation, the Supreme Court cannot perform this function by itself, He
maintained that Congress must create lower federal courts to ensure the existence
of a federal forum for constitutional claims. He stated: “[i]t is thus no longer

120 amar, supra note 20; but see John Harrison, The Power of Congress to Limit the Jurisdiction
of Federal Courts and the Text of Article T11, 64 U. Chi. L. Rev. 203 (1997) (responding to and
eritiquing Amar’s theory).

21T, ar 271-272.

122 Eisenberg, supra note 87.
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reasonable to assert that Congress may simply abolish the lower federal courts.
When Supreme Court review of all cases within Article Tl jurisdiction was
possible, lower federal courts were perhaps unnccessary. As federal caseloads
grew, however, lower federal courts became necessary components of the national
judiciary."mf’ He concluded that “[1]t can now he asserted that their existence in
some form is constitationally required.”'**

Professor Lawrence Sager developed yet another version of the argument
that lower federal courts must exist where otherwisc Supreme Court review
would be impossible.'*® Professor Sager argued that the essential function of the
federal judiciary is the “supervision of state conduct to ensure general
compliance with the Constitution.”'*® He contended that state courts cannot
be fully trusted to perform this function because they lack the assurance of life
tenure and salary protections accorded the federal judiciary. His conclusion is
that a federal court must exist to hear constitutional challenges to state
government actions.

But other commentators strongly disagree with the positions advanced by
Justice Story and contemporary scholars such as Professors Amar, Eisenberg, and
Sager. Supporters of the constitutionality of jurisdiction restrictions contend that
the language of Article 111 is unequivocal: Congress has complete discretion as to
whether lower federal courts should exist.'?” Article 111 represented a compro-
mise. Whereas one group at the Constitutional Convention wanted to ensure the
existence of lower federal courts, another faction wanted the Supreme Court to be
the exclusive federal judicial tribunal.'®® The compromise was to create a
Supreme Court and to leave it to Congress to decide whether and under what
circumstances lower federal courts should exist. Any argument that lower federal
courts are required to exist disregards this history.

If anything, there might be a due process argument that state courts must be
able to hear matters where the effect of jurisdiction stripping would mean that no
court would be available. For example, there might be an argument that Tarble’s
Case cannot be applied to prevent a person held in prison in violation of the
Constitution from securing some judicial remedy. This due process argument is
discussed below, but it should be remembered that due process in this context
would require only that some court exist, not that it necessarily would require a
federal forum.

5 1. au 513.

121 g,

125 Lawrence Gene Sager, Foreword: Constitutional Limitations on Congress’ Authority to
Regulate the Jurisdiction of the Federal Courts, 95 Harv. L. Rev. 17 (1981).

26 1. at 45, Also, other commentators base an argument for a constitwtional requirement that
federal courts exist on the intent of the Constitution’s framers, see, e.g., Clinton, supre, note 87; Julius
Goebel, History of the Supreme Court of the United States: Antecedents and Beginnings to 1801, at
246 (1971).

127 See, e.g., Gerald Gunther, Congressional Power to Curtail Federal Cowrt Jurisdiction: An
Opinionated Guide to the Ongoing Debate, 36 Stan. [.. Rev. 895, 416 (1984).

128 This history 1s described in §1.1, swpra.
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Approach 4: Specific Constitutional Limits

There is a fourth and final approach to the issue of congressional restriction
of lower federal court jurisdiction. Congtess has discretion both to create lower
federal courts and to determine their jurisdiction, but Congress may not restrict
the jurisdiction in a manner that violates other constitutional provisions. As in the
previous section’s discussion concerning congressional limitations on Supreme
Court jurisdiction, the argument is that Congress’s power to restrict jurisdic-
tion —like all congressional powers—cannot be exercised in a manner that
violates constitutional rights.

For example, Congress cannot restrict jurisdiction in a manner that would
deny due process of law. There is a strong argument that due process would be
violated if the effect of the jurisdictional restriction is that no court, state or
federal, could hear a constitutional claim. In fact, on several occasions the
Supreme Court went out of its way to narrowly construe federal statutes that
appeared to preclude all judicial review.'*

In johnson v. Robison, the Court refused to interpret a statute limiting review of
Veterans Administration decisions in a manner that would have foreclosed all
judicial review.'*® Robison, a conscientious objector who had performed
alternative service, challenged a tederal statute that provided educational benefits
to veterans but excluded conscientious objectors. A federal law appeared to
preclude federal court review of Robison’s claim. The statute provided:
“[TThe decisions of the Administrator on any question of law or fact under any
law administered by the Veterans Administration providing benefits for
veterans. . .shall be final and conclusive and no official or any court of the
United States shall have power or jurisdiction to review any such decision.”*!

The Court observed that there would he “serious question” about the
constitutionality of this provision if it precluded all review. The Court, however,
narrowly interpreted the statute and said that it did not apply in this case because
this was not an objection to a decision made by the Veterans Administration, but
instead a challenge to a statute adopted by Congress. ‘The Court said that the
purposes for the limit on judicial review — deference to the agency in awarding
benefits —would not be undermined by allowing jurisdiction to hear challenges to
the statute.

129 A distincrion might be drawn between statutes that preclude review of statutory claims and
those that preclude review of constitutional elaims. In Daffon v. Specter, 511 U.S. 462 (1994), the Court
upheld a federal law that precluded review of the president’s closure of military bases under the
Defense Basce Closure and Realignment Act of 199¢. The Court found that Congress could preclude
all review of statutory claims, but suggested that Congress may not prevent all federal court review of
constitutional claims. See Richard 1. Fallon, Jr., Some Confusions About Due Process, Judicial
Review, and Constitutional Remedies, 93 Colum. L. Rev. 309 (1993) (arguing that the issue of
whether there is a constitutional right to judicial review depends on the underlying substantive law).

130 415 1.8, 361 (1974). See also Webster v. Doe, 486 U.S. 592 (1988) (refusing to find stanute to
preclude review of a claim by an employee of the ClA who alleged that he was fired because he was a
homosexual).

131 28 11.8.C. §211(a) (1982).
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Similarly, in Oestereich v. Selective Service System Local Board No. 14, the Court
narrowly interpreted a provision limiting review of Selective Service decisions.'*?
During the 1960s, the Selective Service Commission retaliated against students
involved in anti-Vietnam War protests by revoking their student deferments and
classifying them as ready for induction. After the federal courts held that this was
impermissible and enjoined the Selective Service Commission, Congress
responded by adopting a statute limiting judicial review. The Act provided
that “no judicial review shall be made of the classification or processing of any
registrant . . . except as a defense to a criminal prosecution . . . after the registrant
has responded affirmatively or negatively to an order to report for induction.”'??
The statute appeared to limit challenges to its validity to two contexts: defenses to
a criminal prosecution and habeas corpus.

Oestereich was a full-time student at a theological school preparing for the
ministry and was therefore entitled to a draft exemption under federal statutes.
But after he participated in an antiwar protest, he was reclassified, [-A, ready for
induction. Despite the federal statute appearing to preclude jurisdiction, the
Court held that Oestereich could bring a suit challenging the legality of his
reclassification. The Court held that the law limiting judicial review was not meant
to apply to a clearly lawless action by a draft board. Justice Hatlan, in a concurring
opinion, stated that it “is doubtful whether a person may be deprived of his
personal liberty without the prior opportunity to be heard by some tribunal
competent fully to adjudicate his claims.”'**

In United States v. Mendoza-Lopez, the Court held that an alien who is
prosecuted for illegal entry following deportation may assert in the constitutional
proceeding the invalidity of the underlying administrative deportation order,'*
In narrowly construing statutes that appeared to preclude judicial review, the
Court declared: “[Wlhere the defects in an administrative proceeding toreclose
Judicial review of that proceeding, an alternative means of obtaining judicial
review must be made available before the administrative order may be used to
conclusively establish an element of a criminal offense.”'%°

In McNary v. Haitian Refugee Center, Inc., the Supreme Court imer}])‘reted a
federal statute to avoid finding that it precluded judicial review.'®” The
Immigration Retorm and Control Act of 1986 created a special amnesty program
for specified alien farmworkers and barred judicial review of “a determination
respecting an application,” except in the federal court of appeals as part of judicial
review of a deportation order.

The Supreme Court declared that there is a “well-settled presumption
favoring interpretations of statutes that allow judicial review of administrative
action.”®® The Cowrt noted that it assumed that Congress was aware of this

152 908 U.S. 233 (1968).

133 Military Selective Service Act of 1967, 30 U.S.C. §10(b)(3) (1982).
141 303 U.S. at 243-244 n.6.

133 481 11.5. 828 (1987).

136 1d, at 838-839.

157 408 1.8, 479 (1991).

198 14 at 480.
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presumption and therefore “it is most unlikely that Congress intended to
foreclose all forms of meaningful judicial review.”""” Hence, the Court concluded
that the statute should be interpreted as not precluding judicial review.
Likewise, in Reno v. Catholic Social Services, the Court refused to find a
preclusion of jurisdiction in INS regulations implementing the legalization
program for illegal immigrants under the Immigration Reform and Control
Act.’? The Court explained that to find preclusion of review it *would have to
impute to Congress an intent to preclude judicial review of the legality of the INS
action entirely under those circumstances.”'*' The Court noted that there is a
“well-settled presumption” in favor of interpreting statutes to allow judicial review

and that it “accordingly will find an intent to gpreclude such review only it

presented with clear and convincing evidence.”"?

Most recently, in INS v. St. Cyr, the Court interpreted jurisdictional
preclusion in a federal immigration law as still permitting challenges in federal
court via habeas corpus petitions."*® In the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 (IIRIRA), Congress limited both the
attorney general’s authority to waive deportation in certain cases and federal court
jurisdiction over challenges to deportation. St. Cyr sought to argue that the
limitation of waivers by the attorney general did not apply to him, but the statute
precluded his seeking judicial review of the deportation order.

The Supreme Court, in a 5 to 4 decision, held that the express statutory
preclusion of judicial review of deportation proceedings did not bar a challenge
from being brought through a writ of habeas corpus. Justice Stevens, writing for
the Court, emphasized “the strong presumption in favor of judicial review of
administrative action.”'** The Court recognized the statutory preclusion of direct
judicial review of INS deportation orders, but said that this did not bar habeas
corpus proceedings. Justice Stevens said that Congress “must articulate
specific and unambiguous statutory directives” to repeal the availability of habeas
jurisdiction.'*”

These cases establish that the Court will go out of its way to read statutes so
that they do not foreclose all judicial review. In one instance, a lower federal court
declared unconstitutional a federal statute that prevented any court from hearing
a matter. In Battaglia v. General Motors Corp., the United States Court of Appeals
for the Second Circuit considered a federal statute that precluded all judicial
review.'*® Previously, the Supreme Court held that employees were allowed to
consider as part of their workweek time sZBent walking to their work stations,
washing after work, and changing clothes.!”” Congress responded by adopting a

1349 I

140 509 U.S. 43 (1993).

M1 rd at 63.

142 Id

143 583 U.S. 289.

M2 at 9278,

M5 14 at 2978-2279.

L6 1609 K.9d 254 (2d Cir. 1948).

147 lennessec Coal, Iron & R.R. v. Muscoda Local 123, 321 U.S. 590 (1944).
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statute, the Portal-to-Portal Act, specﬁqu that time spent on such activities did
not count as part of the workweek.'*® Moreover, the Act provided that “[nJo court
of the United States, of any State, Territory or possession of the United States, or
of the District of Columbia shall have jurisdiction ... to enforce liability or impose
punishments” for failure of the employer to pay for work time spent on such
activities, 19

The Second Circuit indicated that Congress could not restrict jurisdiction in a
manner that prevented all courts from hearing claims. The court explained that
“while Congress has the undoubted power to give, withhold, and restrict the
Jurisdiction of courts other than the Supreme Court, it must not so exercise that
power as to depuve any person of life, liberty, or property wnhout due process of
law or to take private property without just compensation.”

This due process argument states only that some court, state or federal, must
be available to hear claims. Proposals to restrict federal court jurisdiction to hear
abortion and school prayer cases would not violate this requirement bhecause
state courts would remain open to decide constitutional challenges to state laws,
Due process claims, however, might arise from jurisdiction restrictions in
two circumstances.

One is if the state courts would refuse to hear federal constitutional claims in
an instance where federal court jurisdiction was precluded. However, in numerous
cases the Supreme Court has held that state courts cannot discriminate against
federal claims and refuse to hear cases arising under federal law,

Alternatively, due process problems might arise in the face of federal
Jurisdictional restrictions in circumstances where state courts are precluded from
hearing certain matters altogether by federal law. For example, as mentioned
earlier, state courts cannot grant habeas corpus petitions of federal prlsoners or
issue mandamus to federal officers.'”’ Under such circumstances, a restriction on
tederal court Jurisdiction would foreclose all court review and pose due process
pr oblems.'”® Some commentators have ar gued that limits on federal court
Jurisdiction are thus unconstitutional when they have the effect of precluding all
Jjudicial review, state and federal. This, however, would not be the case with
proposals to limit federal court jurisdiction over, for example, abortion or school
prayer cases because state courts would remain available. Also, it might be argued
that due process requires the state courts to hear the case, not that the restriction
on federal jurisdiction is unconstitutional.

In addition to due process as a limit on Congress’s power to restrict federal
court jurisdiction, it is argued that other constitutional rights as well cannot be

8 51 Star. 84 (1947), 20 US.C. §251.

M9 1. ac §2(d).

9169 F.2d at 257.

151 e, e.g., Tarble's Casc, 80 U.S. (18 Wall.) 397 {1871) (state courts cannot grant habeas coTpus
to {ederal prisoners); M'Clung v. Sillman, 19 U.S. (6 Wheat.) 398 (1821) (state courts cannot issue
mandamus to federal officers).

132 Farlier it was argued that restrictions on all federal court jurisdiction in such circumstances
would violate Article 111, This is a distinct argument dial such jurisdictional limitations would violate
due process.
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violated by jurisdictional restrictions. As was discussed in the previous section with
regard to limits on Supreme Courl jurisdiction, the paradigm example of an
unconstitutional jurisdictional limitation would be a law that prevents blacks from
suing in federal court. Some argue similarly that Congress cannot restrict
jurisdiction with the purpose and effect of lessening the protection of constitu-
tional rights, such as abortion or school prayer.!??

But other commentators, who believe that jurisdictional restrictions are
constitutional, challenge the analogy between racist restrictions on jurisdiction
and those that prevent lower federal courts from hearing specific types of 1ssues.
They argue that while the Constitution forbids Congress from discriminating, it
does not forbid Congress from singlin%_out particular topics and assigning them
to state court rather than federal court. > To the contrary, they maintain that the
Constitution expressly authorizes Congress to determine the jurisdiction of the
federal courts.

Congressional Restriction of Remedies

A related question is whether Congress can limit the remedies federal courts
may employ even though it is not completely precluding jurisdiction. For
example, can Congress prevent federal courts from using busing as a remedy in
school desegregation cases? Some argue that this is unconstitutional because
limiting remedies can have the effect of undermining the protection of a
constitutional right uniess other equally effective remedies arc available.'”® But
others argue that Congress has even greater power to limit remedies than to
restrict jurisdiction. They claim that “Congress has plenary authority to structure
remedics,”' " as well as the authority to confer federal jurisdiction on the
condition that certain remedies not be used.

In United States v. Dickerson,'® the Supreme Court declared unconstitutional
a federal law that sought to overrule Mianda v. Arizona.'®® Congress, in a 1968
law, provided that confessions should be admissible in a federal court so long as
they were voluntarily obtained, cven if Miranda warnings were not properly
administered. The challenge to the law was based, in part, on the argument that
Congress could alter the remedies that federal courts could use for Fifth
Amendment violations. 'The Supreme Court, in a 7 to 2 decision, declared the
law unconstitutional. Chief Justice Rehnquist, writing for the Court, said that

133 {aurence Tribe, Jurisdictional Gerrvmandering: Zoning Disfavored Rights out of the
Federal Courts, 16 Harv, C.R.-C.L. L. Rev. 129 (1981) (arguing strict scrutiny is used for laws that
burden fundamental rights).

15 See, e.g., Gunther, supra note 21, at 918-919; Paul M. Bator, Ctmgl'essional Power over the
Jurisdiction of the Federal Courts, 27 Vill, 1. Rev. 1030, 1034 (1982).

195 See Rotunda, supra note 109 at 839; Harzenski, supra note 109 at 14.

56 Mark V. Tuslmet & Jennifer Jaff, Why the Debate over Congress’ Power to Restrict the
Jurisdiction of the Federal Courts Is Unending, 72 Geo. L.]. 1311, 1322 (1984).

157 550 U.S. 428 (2000).

PR 18 U.S.CL §3501.

-
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Miranda is a “constitutional rule” and that Congress by statute canmot overturn
constitutional rules.

Dickerson does not resolve the question which long has heen unresolved as
to Congress’s ability to limit remedies. But it does make clear that remedies that
are deemed to themselves to be constitutional rules cannot be modified by
Congress.

§2.10 SOVEREIGN IMMUNITY AS A LIMIT ON THE FEDERAL
JUDICIAL POWER

Importance of Sovereign Immunity

A major limit on the federal judicial power —and now on the authority of
state courts as well —is the doctrine of sovereign immunity. Sovereign immunity
in the federal courts is based on the Supreme Court’s interpretation of the
Eleventh Amendment. The Fleventh Amendment states, “The Judicial power of
the United States shall not be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United States by Citizens of another
State, or by Citizens or Subjects of any foreign state.” As interpreted, the Eleventh
Amendment prohibits suits in federal courts against statc governments in law,
equity, or admiralty, by a state’s own citizens, by citizens of another state, or by
citizens of foreign countries. Additionally, the Supreme Court recently held that
sovereign immunity bars suits against state governments in state court without
their consent." The Court thus has ruled that there is a broad principle of
sovereign immunity that applies in both federal and state courts; the Eleventh
Amendment is a reflection and embodiment of part of that principle. As Justice
Kennedy, writing for the Courtin Alden v. Maine, declared: “[S]overeign immunity
derives not from the Eleventh Amendment but from the structure of the original
Constitution itself.”®

The Eleventh Amendment and sovereign immunity are particularly impor-
tant in defining the relationship between the federal and state governments and in
determining the scope of constitutional protections. An expansive reading of the
Eleventh Amendment effectively immunizes the actions of state governments
from federal court review, even when a state violates the most fundamental
constitutional rights. Hence, the Fleventh Amendment protects state autonomy
by immunizing states from suits in federal court, but it provides this independence
by risking the ability to enforce basic federal rights. As Professors Low and Jeffries
observed: “The stakes involved in interpreting the Eleventh Amendment are
potentially very high. Virtually the entire class of modern civil rights litigation

§2.10 'Alden v. Maine, 527 U 8. 706.
2 1d. aL 2954,
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plausibly might be barred by an expansive reading of the immunity of the states
from suit in federal court.”

Unwilling, however, to trust state courts completely to uphold and enforce
the Constitution and federal laws, the Supreme Court has devised a number of
ways to circumvent the broad prohibition of the Eleventh Amendment and to
ensure federal court review of allegedly illegal state actions. The case law
concerning the Eleventh Amendment often has been conflicting and inconsistent
as the Court has struggled to articulate a standard that protects state autonomy
while still ensuring state compliance with federal law. Commentators have labeled
these decisions as a “tortuous line of Supreme Court cases”® and as “little more
than a hodgepodge of confusing and intellectually indefensible judge-made law.”®

In examining the Eleventh Amendment, §2.10.1 begins by describing the
history of its ratification—a history that continues to be examined and relied
upon in modern interpretations.” Although the Eleventh Amendment has been
part of the Constitution for over 190 years, there still is no agrecment as to its
proper scope. In fact, several very different theories have been offered as to the
appropriate meaning of the amendment. The choice of theory is likely to be
determinative of most questions that arise concerning the effect of the Eleventh
Amendment. These competing theories are described in §2.10.2.

Many particular issues concerning the application of the Eleventh Amend-
ment have been addressed by the Supreme Court. Section 2.10.3 details this law
and discusses which suits are prohibited by the amendment, as well as what type of
litigation is allowed.

The Supreme Court has devised three primary mechanisms for circumvent-
ing the Eleventh Amendment and allowing federal courts to ensure state
compliance with federal law. Specifically, the Court has allowed suits against
state officers, permitted states to waive their ¥leventh Amendment immunity and
consent to suit, and sanctioned litigation against the states pursuant to statutes
adopted under the Fourteenth Amendment. These techniques are described in
§§2.10.4 to 2.10.6.

Underlying Policy Issues

Sovereign immunity is a topic of great significance in current law. From a
practical perspective, there is great uncertainty in the current law concerning

% Peter W. Low & John C. Jeffries, Jr., Federal Courts and the Law of Federal-State Relations
814 (5th ed. 2004).

1 John R. Pagan, Eleventh Amendment Analysis, 39 Ark. L. Rev. 447, 449 {1986).

3 John J. Gibbons, The Eleventh Amendment and State Sovereign Immunity: A Reinterpreta-
tion, 8% Col. L. Rev. 1889, 1891 (1983).

5 See, e.g., Atascadero State Hosp. v. Scanlon, 173 U.S. 234, 247-302 (1985) (Brennan, J.,
dissenting); William A. Fletcher, A Historical Interpretation of the Eleventh Amendment: A Narrow
Construction of an Affirmative Grant of Jurisdiction Rather Than a Prohibition Against Jurisdiction,
35 Stan. L, Rev. 1033 (1983) (detailing the history of ihe ratification of the Eleventh Amendment asa
hasis for an argwment about its proper scope).
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when state governments may be sued and which actions are barred. From a
policy perspective, it raises profound questions about the appropriate role of
the judiciary. On the one hand, supporters of sovereign immunity argue that it
was a principle that predates the Constitution and is part of the very structure of
that document. They maintain that safeguarding state governments, and
particularly their treasuries, is deeply embedded in the Constitution. Suppor-
ters maintain that there are adequate other ways of holding state governments
accountable, such as suits against state officers and suits by the federal
government.

Critics of sovereign immunity argue that it is a principle not found in the text
of the Constitution or intended by its framers.” Opponents of sovereign immunity
argue that it wrongly favors government immunity over accountability and is
inconsistent with the very notion of a government under law. People can be
deprived of their life, liberty, or property, but be left with no remedy and thus no
due process. State governments can violate the Constitution and nowhere be held
accountable.

In Alden v. Maine, Justice Kennedy expressly addressed concerns about
accountability and declared:

The constitutional privilege of a State to assert its sovereign immunity in its
own courts does not confer upon the State a concomitant right to disregard the
Constitution or valid federal law. The States and their officers are bound by
obligations imposed by the Constitution and by {ederal statutes that comport
with the constitutional design. We are unwilling to assume the States wili refuse
to honor the Constitution or obey the binding laws of the United States. ‘The
good faith of the States thus provides an important assurance that “[t]his
Constitution, and the Laws of the United States which shall bhe made
in Pursnsjance thereof. . .shall be the supreme Law of the Land.” US. Const,,
Art. VI.

Defenders of sovereign immunity say that the doctrine properly puts trust in
governments. Critics argue that such trust has no role in constitutional
jurisprudence; government at times will violate the law and must be held
accountable.

$2.10.1 History of the Ratification of the Eleventh Amendment

Justices and commentators continue to base their arguments about the
proper interpretation of the Eleventh Amendment on claims about the

" I develop these criticisms of sovereign immunity in Erwin Chemerinsky, Against Sovercign
Immunity, 53 Stanflord L. Rev. 1201 (2001).
® 527 US. at 754-755.
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history of its ratification.” Therefore, a brief description of this history is
appropriate.'”

Did Article III Override Sovereign Immunity?:
The Early Debate

As described earlier, Article III of the Constitution defined the federal
judicial power in terms of nine categories of cases and controversies. Two of the
clauses of Article II1, §2, specifically deal with suits against state governments.
These provisions permit suits “between a State and Citizens of another state” and
“between a State...and foreign...Citizens.” These are the clauses that the
Eleventh Amendment modified, and these are the provisions that are frequently
discussed in interpretations of the Eleventh Amendment.

A key matter in dispute is whether the above-quoted language of Article HI
was mearnt to override the sovereign immunity that kept states from being sued in
state courts. As Justice Souter recently observed, “[tlhe 1787 draft in fact said
nothing on the subject and it was this very silence that occasioned some, though
apparently not widespread dispute among the framers and others over whether
ratification of the Constitution would preclude a state sued in federal court from
asserting sovereign immunity as it could have done on any nonfederal matter
litigated in its own courts.”’ There is no record of any debate about this issue or
these clauses at the Constitutional Convention.

However, at the state ratification conventions the question of suits against
state governments in federal court was raised and received a great deal of
attention. States had incurred substantial debts, especially during the Revolu-
tionary War, and there was a great fear of suits being brought against the states in
federal court to collect on these debts. More generally, the concern was expressed
that although sovereign immunity was a defense to state law claims in state court, it
would be unavailable if the same matter were raised against a state in a diversity
suit in federal court.

 For example, in Seminole Tribe of Florida v. Flerida, 517 U.S. 44 (1996), both the majority
and the dissent argue over the historical understanding of sovereign immunity and the meaning of
the Eleventh Amendment. Justice Souter’s dissent, in particular, focuses at length on the history
surrounding the adopting of Article Il and the ratification of the Fleventh Amendment. See id. at 100
(Souter, ]., dissenting). Commetuaters, too, argue at length over the proper historical understanding
of the Eleventh Amendment, See, eg., Carlos Manuel Vazquez, What Is Eleventh Amendment
Immunity, 106 Yale L.J. 1683 (1997); Vicki C. Jackson, The Supreme Court, the Eleventh
Amendment, and State Sovereign Immunity, 98 Yale L], 1 (1988); William A. Fletcher, A Historical
Interpretation of the Eleventh Amendment: A Narrow Construction of an Affirmative Grant of
Jurisdiction Rather Than a Prohibition Against Jurisdiction, 35 Stan. L. Rev. 1033 (1983).

L0 For more detailed histories of the ratification of the Fleventh Amendment, see Clyde I
Jacobs, The Eleventh Amendment and Sovereign Immunity {(1972); James E. Pfander, History and
State Suahility: An Explanatory Account of the Eleventh Amendment, 83 Cornell L. Rev. 1269 (1998);
Fletcher, supra note 1.

11 Seminole ‘Tribe of Florida v. Florida, 517 U.S. at 100 {Souter, J., dissenting).

183




Chapter 2, The Federal Judicial Power

Thus, at the state ratification conventions there was a debate over whether
states could be sued in federal court without their consent.'? One group argued
that the text of Article IIT clearly made states subject to suit in federal court. In
Virginia, George Mason opposed ratification of the Constitution and particularly
disliked the provisions which made the states liable in federal court:

Claims respecting those lands, every liquidated account, or other claim against
this state, will be tried before the federal court. Is not this disgraceful? Is this
state to be brought to the bar of justice like a delinquent individual? Is the
sovereignty of the state to be arraigned like a culprit, or private offender?'?

Mason believed that Article III's explicit provision for suits against the states
would have the effect of abrogating the states’ sovereign immunity defense.'?

Likewise, Patrick Henry opposed the Constitution at the Virginia convention,
in part based on his belief that Article III unmistakably permitted litigation
against states in federal court. He labeled as “incomprehensible” the claim that
Article III allowed states to be plaintiffs, but not defendants.'® Henry said “[t]here
is nothing to warrant such an assertion. . .. What says the paper? That it shall have
cognizance of controversies between a state and citizens of another state, without
discriminating between plaintiff and defendant.”'®

Nor was this view that Article [1I overrides state sovereignty and permits suits
against unconsenting states in federal court held only in Virginia or only by
opponents of ratification. In Pennsylvania, North Carolina, and New York there
were major objections to this part of the Constitution.'” Many of the Constitution’s
supporters also agreed that Article Il permitted states to be sued in federal court,
In fact, they argued that this lack of immunity was desirable to ensure that states
could not escape their liabilities or avoid litigation that was necessary to hold states
properly accountable. Edmund Randolph, a member of the Committee of Detail
at the Constitutional Convention, argued: “I ask the Convention of the free people
of Virginia if there can be honesty in rejecting the government because justice is to
be done by it7. .. Are we to say that we shall discard this government because it
would make us all honest?”'® In Pennsylvania, Thomas Pickering argued that it
was important for federal courts to be able to give relief against states to citizens of
other states or nations who had been wronged and might be unable to receive fair
treatment in a state’s own courts.'?

12 See, e.g., Jacobs, supra note 2, at 27-40; John ]. Gibbons, The Eleventh Amendment and State
Sovereign Immunity: A Reinterpretation, 83 Colum. L. Rev. 1889, 1902-1914 (1983).

'*"I'ne Debates in the Several States Conventions on the Adoption of the Federal Constitution,
526-527 (Jonathan Elliot ed. 19%7).

¥ 473 U.S. at 265 (Brennan, J., dissening) (describing Mason’s opposition to Artucle II1).

' Elliot, supra note 12, at 543.

L0 1,

17 Gibbons, supra note 3, at 1902-1914.

% Flliot, supra note 12, at 575,

' 14 John P. Kaminsky & Gaspare J. Saladine, The Documentary History of the Ratification of
the Constitution 204 (1983).
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In sharp contrast, many other supporters of the Constitution argued that
Article 1T did not override state sovereignty and that, notwithstanding its
provisions, states could be sued in federal court only if they consented to be a party
to the litigation. Alexander Hamilton wrote in the Federalist Papers:

It is inherent in the nature of sovereignty not to be amenable to the suit of an
individual without its consent. This is the general sense and the general practice
of mankind; and the exemption, as one of the attributes of sovereignty, is now
enjoyed by the government of every State in the Union. Unless, therefore,
there is a surrender of this immuniiy . . . it will remain with the States.?”

Similarly, Madison argued that states have sovereign immunity and Article TIT
serves only to allow states to come to federal court as plaintifs, not that it allows
them to be sued as defendants without their consent”’ Madison said that
“jurisdiction in controversies between a state and citizens of another state is much
objected to, and perhaps without reason. Itis not in the power of individuals to call
any state into court.””

This recounting of the ratification debates reveals that there was no
consensus, even among the Constitution’s supporters, about whether state
sovereign immunity survived Article 1IL.%* Yet, as discussed more fully below,
the Supreme Court has barred states from heing sued by their own citizens, in
large part, based on its belief, supported by quotations from Madison and
Hamilton, that Article I11 was not intended to authorize states to be sued without
their consent.?? In reviewing the Eleventh Amendment’s history, the Supreme
Court observed that “[alt most, then, the historical materials show that...the
intentions of the framers and Ratifiers were ambiguous.”®

Chisholm v. Georgia

The dispute over whether sovereign immunity survived Article 1 was
presented to the United States Supreme Court soon after ratification of the
Coustitution. The Judiciary Act of 1789 gave the Supreme Court original
jurisdiction in cases between states and citizens of another state or citizens of
foreign states.?® In fact, the first case filed in the United States Supreme Count
involved a suit by Dutch creditors trying to collect on Revolutionary War debts

2 The Federalist Papers No. 81, at 487-488 (A. Hamilton) (C. Rossiter ed. 1961) (emphasis in
original).

21 Ellios, supra note 12, at 533.

1,

23 Justice Souter, after a detailed recounting of this history, observed: “the framers and their
contemporaries did not agree about the place of common-law state sovereign immunity even as to
federal jurisdiction resting on the citizen-state diversity clause.” Seminole Tribe of Florida v. Florida,
517 ULS. at 142-143 (Souter, ], dissenting).

21 §op Hans v. Louisiana, 154 U.S. 1 (1890); see also Seminole Tribe of Florida v. Florida, 517 U S.
at 69-70 (reaftirming Hens, in part, by defending the views of Marshall, Madison, and Hamilwon).

25 yelch v. Texas Dept. of Highways & Pub. Transp., 483 U.S. 468 (1987).

26 The udiciary Act of 1784, ch. 20, 1 Stat. 73, 80, at §13.
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owed to them by Maryland.*” The Supreme Court, however, did not address the
question of Ar t1cIe III and its relation to sovereign immunity until 1794 in
Chisholm v. Georgia™ This decision is particularly important because the Eleventh
Amendment was ratifted specifically to overrule the Court’s holding in Chisholm.

Chisholm involved an attempt by a South Carolina citizen to recover money
owed by the state of Georgia. Robert Farquhar, a South Carolina citizen, had
supplied materials to Georgia during the Revolutionary War. Although the
Georgia legislature appropriated the funds for this debt, the Georgia commis-
saries refused to pay for the purchases. Farquhar died, and Alexander Chisholm,
the executor of his estate, sued Georgia to recover the money owed. Chisholm,
also a South Carolinian, sued in the Supreme Court based on the provision in the
Judiciary Act of 1789 that created original jurisdiction for suits against a state by
citizens of other states.

Chisholm was represented before the Supreme Court by Edmund Randolph,
who was also serving at the time as attorney general of the United States.
Randolph, who had been a delegate at the Constitutional Convention, argued that
Article TII of the Constitution c]early permitted suits against states by citizens of
other states. The state of Georgia chose not to appear, believing that federal courts
had no jurisdiction over it unless it consented to be sued.

The Supreme Court, in a 4 to 1 decision, ruled in Chisholm’s favor.
Announcing their decisions seriatim, four justices seemed to have easily concluded
that the unmistakable language of Article IH authorized suits against a state by
citizens of another state. Although later decisions criticized this view of Article IT1
and the decision in Chisholm,* it must be remembered that the four Justices in the
majority in Chisholm had impeccable credentials, especially in discussing the intent
behind constitutional provisions. Justices John Blair and James Wilson had been
delegates to the Constitutional Convention. Justice William Gushing presided
over the state ratification convention in Massachusetts. Chief Justice John Jay was
a delegate to the New York ratification convention and one of the authors of the
Federalist Papers.®

Only Justice Tredell dissented in Chisholm. He argued that the Judiciary Act
did not specifically authorize suits in assumpsit against states and such suits were
not permitted against the government in English common law. Thus, he
concluded that the general language of Article III was insufficient to authorize
such a suit against the state of Georgia without its consent.

State legislators and governors were outraged by the Supreme Court’s
decision in Chisholmn v. Georgia. Georgia adopted a statute declaring that anyone
attempting to enforce the Supreme Court’s decision is “hereby declared to be
guilty of a felony, and shall suffer death, without the benefit of clergy by being
hangecl "*! The intense reaction to Chisholm is reflected in the speed with which a

V“ms[ophm st v. Maryland, 2 U.8, (2 Dall)) 401 (1791).
289 U8 (2 Dall) 419 (1793).
29 See, e.g., Huns v. Louisiana, 134 U.S. 1 (1890) {criticizing the decision im Chisholm v. Geotgla)
John V. Orth, The Judicial Power of the United States: The Eleventh Amendment in
American History 22-23 {1987).
1 Peter W. Low & John C. Jeffiies, Jr., Federal Courtsand the Law of Federal State Relations 810
{6th ed. 2004).
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constitutional amendment to overturn the decision was adopted. The Supreme
Court decided Chisholm on February 14, 1794, By March 4, 1794, less than three
weeks later, both houses of Congress had approved the Eleventh Amendment.
Within a year, the requisite number of states ratified it, although it was three more
years until the president issued a proclamation declaring the Eleventh Amend-
ment to have been properly ratified.**

The consensus among historians is that states were particularly concerned
about the Chisholm decision because they feared suits against them to collect
unpaid Revolutionary War debts.*® Also, there was fear that British creditors and
American Tories whose property was seized during the war would sue the states to
recover their assets.>® The fact that such suits already had been filed in South
Carolina, Georgia, Virginia, and Massachusetts indicated that it was not an idle
fear.?® Thus, within a few years after Chisholm, the Eleventh Amendment was
adopted to prohibit federal courts from hearing suits against a state by citizens of
another state or of a foreign country.

§2.10.2 What Does the Eleventh Amendment Mean? Competing
Theories

Competing Theories of the Eleventh Amendment

Although the Eleventh Amendment is almost 200 years old, there still is no
agreement as to what it means or what it prohibits. In fact, several different
theories have been developed to interpret it. The theory chosen determines the
scope of the Eleventh Amendment and the circumstances under which states may
be sued in federal courts.

In recent years, current Supreme Court has been split between two different
theories. One theory —supported by a majority comprised of Chief Justice
Rehnquist and Justices (’Connor, Scalia, Kennedy, and Thomas—saw the
Fleventh Amendment as a restriction on the subject matter jurisdiction of the
federal courts that bars all suits against state governments. The competing
theory — supported by Justices Stevens, Souter, Ginsburg, and Breyer — views the
Eleventh Amendment as restricting the federal courts’ subject matter jurisdiction
only in precluding cases being brought against states that are founded solely on
diversity jurisdiction.™

¥ For a description of this history, and a discussion of why there was such a delay in the issuance
of [hq ‘k)residemial proclamation, see Orth, supra note 22, at 20-2!.

3% | Charles Warren, The Supreme Court in United States History 99 (1922); Onth, supre note
29, at 7-8; Mathis, supra note 2. But see Jacobs, supra note 2, a1 70 (“there is practically no evidence that
Congress proposed and the legistatures ratified the Eleventh Amendment to permit the states to
escape payment of existing obligations.”).

* Orth, supra note 29, at 7,

* Warren, supra note 32, at 99,

6 Another theory of the Eleventh Amendment is that it reinstates the common law immunity
from suit enjoyed by states prior to the adoption of Article TI1 and, perhaps, prior to the Supreme
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Hans v. Louisiana

In order to understand the alternative theories, it is important to note that the
Supreme Court has interpreted the Fleventh Amendment as prohibiting suits
against a state by its own citizens, as well as by citizens of other states and foreign
countries.”” Although the terms of the amendment only prohibit suits against a
state by citizens of other states and foreign countries, the Supreme Court, in 1890,
in Hans v. Loutsiana, held that it would be “anomalous” to allow states to be sued by
their own citizens.®® Thus, since Hans, states have been immune to suits both by
their own citizens and by citizens of other states.”

The underlying basis for the decision in Hans, and of the entire Eleventh
Amendment, remains very much in dispute. In fact, the current Justices very much
disagree over whether Hans was correct or whether it should be overruled. For
example, in Seminole Tribe of Florida v. Florida, the Court’s majority reaffirmed
Hans and declared that the “decision found its roots not solely in the common law
of England, but in the much more fundamental ‘jurisprudence of all civilized
nations.”” " In contrast, the dissent identified “three critical errors in Hans: . . . the
Hans Court misread the Eleventh Amendment; [iJt also misunderstood the

Court’s decision in Chisholi v. Georgia. For a thorongh defense of this theory, see Vicki C. Jackson, The
Supreme Court, the Eleventh Amendment, and State Sovereign Imumnity, 98 Yale L.]. 1 (1988); see
also Vicki C. Jackson, One Hundred Years of Folly: The Eleventh Amendinent and the 1988 Term, 64
S.Gal. L. Rev. 51 (1990}. In Chisholm, the Court held that Article ITE of the Constitution permits states
to be sued by citizens of other states. ‘Thus, some believe that the Eleventh Amendment in reversing
Chisholm reimstated the common law immunity that states previously possessed. The claim is that
originally states had common law immunity as to all suits against them. Article III and Chishelin
denied immunity to the states from suits brought by citizens of other states. Thus, the Eleventh
Amendment reinstituted the previously existing sovereign immwmnity, Under this theory, the
Eleventh Amendment does not create a constitutional bar to suits against a state by its own citizens.
The Eleventh Amendment by its terms and history has nothing to do with such suits. States had
sovereign immunity to suits by their own citizens prior to the adoption of the Constiwution, and Article
II did not change this by authorizing suits against a state by citizens of other states and foreign
countries. Chishohm and the Eleventh Amendiment leave untouched a state’s common law immunity to
suits by citizens against their own states. Therefore, according to this view, the Court it Hans was not
using the Eleventh Amendment as a constitutional bar, but was stating only the unchanged principle
of common law immunity. In earlier cases, Justice Brennan advocated this theory. Employces of the
Dept. of Pub. Health & Welfare v. Department of Pub. Health & Welfare, 411 U.S, 279, 309-322
(1973) {Brennan, J., disseming). However, in his later opinions, Justicc Brennan shified to the
approach discussed below that the Eleventh Amendment is a restriction only on diversity jurisdiction.
See, e.g., Pennsylvania v, Union Gas Co., 491 11.S,, 1, 5 (1989); Atascadere State Hosp. v. Scanlon, 473
U.S. 234, 258-259 (1985) (Brennan, |., dissenting).

37 Gee discussion in §2.10.3 infra.

3B 134 US. 1, 18 (1890).

39 See, e.yr., Employees of the Dept. of Pub. Health & Wellare v. Department of Pub. Health &
Welfare, 411 U.S. 279, 280 {1973) (“[A]n unconsenting State is immune from suits brought in tederal
courts by her own citizens as well as by citizens of another State.”); In re New York, 256 1.S. 490, 497
(1921) (federal courts may not hear suirs “brought by citizens of another state, or by citizens or
subjects of a foreign state, hecause of the Eleventh Amendment; and not even one brought by its own
citizens, because of the fundamental rule of which the Amendment is but an exemplification.”).

517 U.S. at 69.
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conditions under which common law doctrines were received or rejected at the
time of the founding, and it fundamentally mistook the very nature of sovereignty
in the young republic that was supposed to entail a state’s immunity to federal
question jurisdiction in federal court.”' The majority views Hans as reflecting a
constitutional principle, embodied in the Eleventh Amendment: that states have
sovereign immunity when sued in federal court. The dissent sees Hans as wrongly
decided and at most only recognizing common law immunity for state
governments.

First Theory: Constitutional Limit on Subject Matter Jurisdiction for All
Suits Against State Governments

One theory is that sovereign immunity creates a constitutional restriction on
federal court subject matier jurisdiction for all suits against state governments. By
this view, the Eleventh Amendment is part of a broader constitutional limitation
on federal court jurisdiction created by sovereign immunity. Proponents of this
view point to the initial language of the amendment, which appears to express a
constitutional limitation on federal subject matier jurisdiction: “The Judicial
power of the United States shall not be construed to extend to...” In articulating
this view, the Supreme Court declared that the Eleventh Amendment “afhrm [s]
that the fundamental principle of sovereign immunity limits the grant of judicial
authority in Art. J11.7%?

Although it is possible to argue that the constitutional bar only applies to suits
brought by citizens of other states, those who advocate this first theory believe that
Hans establishes sovereign immunity limits on federal court jurisdiction barring
suits against a state by its own citizens. In cases involving suits against a state by its
own citizens, the Supreme Court has declared that “the principle of sovereign
immunity is a constitutional limitation on the federal judicial power established
in Art. [11”** and that “[t]he Eleventh Amendment is an explicit limitation of the
judicial power of the United States.”** In Edelman wv. Jordan, for instance,
the Supreme Court held that defendants could raise the Eleventh Amendment in
the court of appeals, although it had not been argued in the wial court.™
Generally, except for jurisdictional arguments, matters may not be raised on
appeal if they were not presented in the lower court. The Court concluded that the
Eleventh Amendment partakes sufficiently of the characteristics of a jurisdictional
bar that it may be raised for the first time on appeal.

In other words, the first approach to the Fleventh Amendment is that federal
court subject matter jurisdiction is limited by the states” sovereign immunity.
Justices holding this view have declared that the Eleventh Amendment reflects a

1 pd ar 130 (Souter, J., dissenting).
# pennhurst State School & Hosp. v. Halderman, 465 U.S. 89, 68 (1084).
43
Id.
44 Missouri v. Fiske, 290 11.5. 18, 25 (1933).

15 415 US. 651, 677-678 (1974) (Edelman involved a suit against the Tlinois Commissioner of

the Department of Public Welfare brought by Tllinois citizens).

o Ovds
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“broad constitutional principle of sovereign immunity.”*® The principle of
sovereign immunity is explicitly articulated in the text of the Eleventh Amendment
for suits against a state by citizens of other states and was recognized by the
Supreme Court in Hans v. Louisiana for suits against a state by its own citizens.

The Supreme Court, however, has not been completely consistent in treating
the Eleventh Amendment as a restriction on subject matter jurisdiction. For
example, it is firmly established that subject matter jurisdiction may not be gained
in federal court by consent or waiver.*” Agreement of the parties is never sufficient
to create federal court jurisdiction when it otherwise would not be allowed. Yet the
Supreme Court repeatedly and consistently has held that a state may waive its
Eleventh Amendment immunity.48 In Hans, for instance, the Court observed that a
state is immune “unless the State consents to be sued.”*® But waiver should not be
possible if the Eleventh Amendment is a restriction on subject matter jurisdiction.

Also, federal courts are required to raise objections to subject matter
Jurisdiction on their own when defects in jurisdiction become apparent. Subject
matter jurisdiction is different from almost all other areas where courts must wait
for the parties to raise objections. Yet, the Supreme Court concluded that “we have
never held that [the Eleventh Amendment] is jurisdictional in the sense that it
must be raised and decided by this Court on its own motion.”*"

More fundamentally, it is difficult to justify the view that the Eleventh
Amendment constitutionally prohibits federal courts from hearing suits against a
state by its own citizens, and that sovereign immunity bars suits against state
governments in state courts. The terms of the amendment only speak to suits
against a state by citizens of other states and foreign countries.”' The amendment
was added to the Constitution to overrule the Supreme Court’s decision in
Chisholm v. Georgia,”® which had upheld the right of a South Carolina resident to
sue the State of Georgia. The focus was on protecting a state from suits by citizens
of other states. Thus, neither the language nor the history of the FEleventh
Amendment justifies reading it as creating a constitutional bar to suits against
states by their own citizens.”® Moreover, if sovereign itmunity is a limit on federal

4 Pennsylvania v. Union Gas Co., 491 U.S. 1, 39 {1989) (Scalia, J., concurring in part and
dissenting in part) (citations omitted).

*7 See, e.g., Sosna v. lowa, 419 U.S. 393, 398 (1975); Mirchell v. Maurer, 293 U.S. 237 (1954},
Mansfield, C. & L. M. Ry, v. Swan, 111 U.S. 379, 382 (1884).

* Port Authority Trans-Hudson Corp. v. Feeney, 495 U5, 299, 305-306 (1990). Peanhurst, 465
U.S. at 99; Ashton v. Cameron County Water Improvement Dist., 208 U.S. 513, 531 (1936). See
discussion in §2.10.5, ifra.

* 184 U8, at 20 (emphasis added).

a0 Patsy v. Board of Regents of Fla., 437 1.8, 496, 516 n.19 (1982).

*! “The Supreme Court recently acknowledged this, but declared: "Although the text of the
amendment would appear to restrict only the Article 111 diversity jurisdiction of the [ederal courts, we
have understood the 11¢h Ameundment to stand not so much for what it says, but for the
presup?position which it confirms.” Seminole ‘Iribe of Florida v. Florida, 517 U.S. 44, 54 (1996).

T2 US. (2 Dall} 419 (1793). See discussion in §2.10.1, supra.

3% See | awrence Marshall, Fighting the Words of the Eleventh Amendment, 102 Harv. L. Rev.
1342 (1989) (arguing from the text of the Eleventh Amendment that it is a prohibition against states
being sued by citizens of other states).
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judicial power even when not expressed in the text of the Constitution, then it is a
principle of even greater significance than the document itself. This theory seems
inconsistent with the supremacy clause, which declares that the Constitution is the
supreme law of the land.

On the other hand, the advantage of this first approach is that it provides a
clear rule: Federal courts may not hear suits against state governments regardless
of the citizenship of the plaintiffs. Additionally, it is a view based on a need for
federal court deference to state governments and for the use of federalism to
protect states from federal encroachments. In fact, the Supreme Court has spoken
of “the vital role of the docirine of sovereign immunity in our federal system.”*

Second Theory: Limit Only Diversity Suits

A second view of the Eleventh Amendment treats it as restricting only the
diversity jurisdiction of federal courts.”® Article TIT of the Constitution permits
subject matter jurisdiction either based on the content of the litigation —for
example, federal question jurisdiction — or based on the identity of the parties —
for example, diversity jurisdiction. Article 111, §2, identifies nine categories of
cases and controversies that might be heard in federal court. One of these is
“Cases, in Law and Equity, arising under this Constitution, the Laws of the United
States, and Treaties made, or which shall be made, under their Authority.” This 1s
the provision that authorizes federal question jurisdiction. A different, later
passage of Article IT1, §2, allows for “Controversies . . . between a State and Citizens
of another state.” This is an authorization for suits against a state based on
diversity of citizenship.

The language of the Fleventh Amendment clearly is directed at modifying
this latter provision. In fact, the amendment simply states: “The Judicial Power of
the United States shall not be construed to extend to any suit. . . against one of the
United States by Citizens of another state.” Because Chisholm only involved this
latter part of Article IIIL, it makes sense to view the Eleventh Amendment as
restricting only diversity suits against state governments. Therefore, according to
this view, the Eleventh Amendment does not bar suits against states based on
other parts of Article TIT. Most notably, the amendment does not preclude suits
based on federal question jurisdiction. Thus, all claims of state violations of the
United States Constitution or federal laws could be heard in federal courts.”

3 Pennhurst, 465 U.S. at 99.

5 See John ]. Gibhons, The Eleventh Amendment and State Sovereign Imiunity: A
Reinterpretation, 33 Colum. L. Rev. 1889 (1983), William A. Fletcher, A Historical Interpretation
of the Eleventh Amendment: A Narrow Construction of an Affirmative Grant of Jurisdiction Rather
Than a Prohibition Against Jurisdiction, 35 Stan. L. Rev. 1035 (1983).

3 There are alternative versions of the diversity theory. Professor William Flercher argues that
the amendment prohibits only suits founded solely on diversity jurisdiction; federal question suits
against states are allowed. William A. Fletcher, The Diversity Explanation of the Eleventh
Amendmeni: A Reply to Critics, 56 U, Chi. L. Rev. 1261 (1989). In contrast, Professor Larry
Marshall contends that states may not be sued by citizens of other states in federal court under either
diversity or federal question jurisdiction. Lawrence C. Marshall, Fighting the Words of the Eleventh
Amendment, 102 Harv. 1. Rev. 1342 (1989).
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Those who take this view also reject the Court’s conclusion in Alden v. Maine
that state governments cannot be sued in state court without their consent,

However, it should be noted that this view is inconsistent with the Supreme
Court’s decision in Hans v. Louisiana.”’ In Hans, a federal question was presented
inasuit by a Louisiana resident against Louisiana; the issue was whether Louisiana
had unconstitutionally impaired the obligation of contracts by refusing to pay
interest owed on bonds it had issued. If the Eleventh Amendment only restricts
diversity suits and does not affect federal question jurisdiction, then Hans was
wrongly decided and the suit should not have been dismissed.>” Recently, several
prominent scholars, such as Professors William Fletcher and David Shapiro, and
four Supreme Court Justices in dissenting opinions have taken exactly this
position and contended that the decision in Hans was an error.™

Swpreme Court’s Current View

As explained earlier, in recent years the Court has been split 5 to 4 between
these two theories. In Pennsylvania v. Union Gas Co., in 1989, only four Justices —
Chief Justice Rehnquist and Justices O’Connor, Scalia, and Kennedy —took the
position that the Eleventh Amendment reflects a “broad constitutional principle
of sovereign immunity” that protects states from virtally all suits in federal
court.®® These fourr]ustices have been joined by Justice Thomas to create a clear
majority approach.”’

For the last decade, there have been four Justices adopting the latter view,
that the Eleventh Amendment bars only suits founded solely on diversity
Jurisdiction. During the late 1980s, Justices Brennan, Marshall, Blackmun, and
Stevens repeatedly expressed the view that “if federal jurisdiction is based on the
existence of a federal question or some other clause of Article 111, however, the
Eleventh Amendment has no relevance.”ﬁ? Currently, Justices Stevens, Souter,
Ginsburg, and Breyer take this position."® Of course, two Justices from the
majority opinions protecting sovereign immunity, Chief Justice Rehnquist and
Justice ¥ Connor, have been replaced; if either of the new Justices would agree

%7134 US. 1 (1890).

38 Protessor William Marshall argues that neither the text of the Eleventh Amendment nov its
history supports the elaims for the diversity theory and that those who advocate this approach have
failed to meet their burden of overcoming the 100 years of precedent since Hans. William P. Marshall,
The Diversity Theory of the Eleventh Amendment: A Gritical Evaluation, 102 Harv. 1.. Rev. 1379
(1989).

 Fletcher, supra note 8, at 1087-1091; David L. Shapira, Wrong Turns: The Eleventh
Amendment and the Pennlrurst Case, 98 Harv. L. Rev. 61, 70 (1984); Scminole Tribe of Florida v,
Florida, 517 U.S. at 100 (Stevens, J., dissenting), at 76 (Souter, Ginsburg, and Breyer, [.J.,
dissenting). See ako Atascadero State Hosp. v. Scanlon, 472 U.S. at 301-302 (Brennan, Marshall,
Blackimun, and Stevens, [.]., dissenting).

491 US. at 39 (Scalia, J., concurring in part and dissenting in part).

o1 See Seminole ‘Iribe of Florida v. Florida, 517 U.S. at 46.

52 See, e.g., Alascadero State Hosp. v. Scanlon, 473 U.S. 234, 301 (1985) (Brennan, J.
dissenting); see afso Welch v. Texas Dept. of Highways & Pub. Transp., 483 U.S. 468, 496 (1957).

%% Seminole ‘Iibe of Florida v. Florida, 517 US. at 76, 96 (Stevens, |, dissenting; Souter, |.,
dissenting).

P
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with the four dissenters, there would be a major change in the law of sovereign
immunity.

Underlying Value Question

Ultimately, the choice among the three theories is, in large part, a value
question: How should state sovereignty be weighed against federal supremacy?
For instance, the first theory accords great importance to sovereign immunity and
federalism, but less weight to ensuring state compliance with the Constitution. In
contrast, the second theory makes the opposite choice: subjecting states to liability
whenever they violate federal law, but according relatively little weight to state
sovereign immunity. Eleventh Amendment doctrines —and sovereign immunity
more generally — thus reflect baseline assumptions about both the need for court
review to ensure state compliance with federal law and the importance of
immunizing state governments from federal jurisdiction.

§2.10.3 The Application of the Eleventh Amendment: What’s
Barred and What’s Allowed

There have been literally dozens of Supreme Court decisions defining the scope
of the Eleventh Amendment and delineating what suits are prohibited in federal
court and what suits are permissible. This section describes this law. Postponed for
consideration until the subsequent sections is discussion of three major ways
around the Fleventh Amendment: suits against state officers for injunctive relief
or money damages;”* suits based on state consent to federal court jurisdiction; and
suits pursuant to congressional statutes, especially pursuant to civil rights laws.

Suits Barred

Most consistently, the Supreme Court has held that the Eleventh Amendment
precludes suits against a state government by citizens of another state or citizens of
a foreign country.®” The very terms of the amendment clearly prohibit federal
court jurisdiction over such litigation. Based on this provision, the Court has held
that the Eleventh Amendment bars Indian tribes from suing state governments in
federal court without their consent.®

8 The distinction hetween “official capacity
§2.10.2 at notes 44-51, supra.

%5 See, e.g., In re New York, 266 U.S. 490 (1921); Smith v. Reeves, 178 U.S. 436 {1900); Fitts v.
McGhee, 172 U.S. 516 (1899). The protection of states against suits in federal court also applies to
territories of the United States. Seg, e.g., Fred v. Rogue, 916 F.2d 37, 38 (1st Cir. 1990); Rodriguez-
Garcia v. Davila, 904 ¥.2d 90, 98 (1st Cir. 1990).

66 Seminole Tribe of Florida v. Florida, 517 U.S 44 {1996); Blatchford v. Native Village of
Noatak, 501 U.S5. 775 {1991]).

and “individual capacity” suits is discussed in
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Additionally, the Supreme Court repeatedly has held that the Eleventh
Amendment bars suits against a state by its own citizens.®’ As described above, in
Hans v. Lowsiana, the Supreme Court applied the Fleventh Amendment to
preclude a suit by a Louisiana resident against Louisiana to compel officials to pay
money owed under state-issued bonds and coupons.”® The Court held that a suit
against an unconsenting state, even when brought by a citizen of that state, was
“unknown to the law...[and] not contemplated by ‘the Constitution when
establishing the judicial power of the United States.”® The Court concluded
thatitwould be “anomalous” to allow a state to be sued by its own citizens in federal
court when it cannot be sued by citizens of other states or nations. Although many
commentators urged the overruling of Hans,”® the Court repeatedly has
reaffirmed it over the past decade.

Although the terms of the Eleventh Amendment speak only about federal
Jurisdiction over “suits in law or equity,” the Supreme Court also has found
admiralty suits against the states to be barred.”’ Likewise, despite the language of
the amendment discussing suits by “Citizens of another State, or by Citizens or
Subjects of any Foreign State,” the Court has held that the Eleventh Amendment
prohibits suits against a state by foreign nations” or Native American tribes.”®

Additionally, although the Eleventh Amendment speaks only of restrictions
on the federal judicial power, in Alden v. Maine the Court held that state
governments cannot be sued in state court without their consent.”* Probation
officers in Maine sued, claiming that they were owed overtime pay under the
federal Fair Labor Standards Act. The suit was initially filed in federal court, but
was dismissed based on the Eleventh Amendment. The probation officers then
sued in Maine state court, The Supreme Court, in a 5 to 4 decision, ruled that the
state had sovereign immunity and could not be sued in state court, even on a
federal claim, without its consent. Justice Kennedy wrote for the Court and
acknowledged that the Constitution and its framers were silent about the ability to
sue state governments in state courts. Justice Kennedy said, though, that it was
unthinkable that the states would have ratified the Constitution had they thought

% Edelman v. Jordan, 415 U.S. 631 (1974); Missouri v. Fiske, 200 U.S. 18, 28 (1933); Hans v.
Louisiana, 134 U.S, 1, 15 (1890).

5% 134 1.5, 1 (1890). For an excellent discussion of the background of this case and the
development of the Fleventh Amendment doctrines, see John V. Orth, The Judicial Power of the
United States: 'The Eleventh Amendment in American History (1987).

%9134 US. ar 15,

0 td. at 18. For detailed eriticism of the Hens decision, see William Fletcher, A Historical
Interpretation of the Eleventh Amendment: A Narrow Construction of an Affirmative Grant of
Jurisdiciion Rather Than a Prohibition Against Jurisdiction, 35 Stan. L. Rev. 10353, 1087-1001
{1983); David L. Shapiro, Wrong Turns: The Eleventh Amendment and the Pennhiorst Case, 98 Harv.
L. Rev. 61, 70 {1884}); Seminole Tribe of Florida v. Florida, 517 U.S. at 100 (Souter, ]., dissenting);
Atascadero State Hosp. v. Scanlon, 473 U.S. 284, 259-260, 209-302 (1985) (Brennan, Marshall,
Blackmun, and Stevens, J.J., dissenting).

! See, e.g., Florida Dept. of State v. Treasure Salvors, Inc., 458 U.S. 670 (1982); In re New York,
256 1U.S. 490 (1921).

™ See, e.g., Monaco v. Mississippi, 292 U.S, 313 (1934).

3 See, e.g., Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996).

" 527 U.S. 706.

194




§2.10 Sovereign Immunity as a Limit on the Federal Judicial Power

that it macle them subject to suit without their consent. The Court declared: “We
hold that the powers delegated to Congress under Article I of the United States
Constitution do not include the power to subject nonconsenting States to private
suits for damages in state courts.”””

Most recently, in Federal Maritime Commission v. South Carolina Ports
Authority,”® the Supreme Court held that states cannot be named as defendants
in federal administrative agency proceedings. A cruise ship company brought a
claim against a state agency in the Federal Maritime Commission, claiming that it
had been discriminated against in violation of federal maritime law. The Supreme
Court, in a 5 to 4 decision, held that such actions are barred by sovereign
immunity. The Court relied on Alden v. Maine’s conclusion that sovereign
immunity is broader than the protections of the Eleventh Amendment. The Court
said that the “preeminent purpose” of sovereign immunity is to protect the
“dignity” of state governments and that such dignity would be impermissibly
offended by allowing states to be named as defendants in agency proceedings
without their consent.

Suits Allowed

In contrast, the Supreme Court has refused to apply the Eleventh
Amendment in many instances. For example, the Eleventh Amendment does
not bar federal court suits by the United States government against a state.”’

Also, the Eleventh Amendment does not bar suits against a state by another
state.”® However, for such suits to be allowed the state must be suing to protect its
own interests. If the state is suing to collect debts owed to individual citizens, then
the litigation is barred from the federal courts by the Eleventh Amendment.”? The
apparent rationale is that it is important for there to be a neutral forum to resolve
disagreements between the states, but the Court will not allow circumvention of
the Fleventh Amendment by allowing states to litigate their citizens’ claims.

The Supreme Court also has carved an exception for suits in admiralty. In
Florida Depariment of State v. Treasure Salvors, Inc., the Supreme Court held that the
Eleventh Amendment did not bar a federal court from issuing a warrant in an in
rem action for a wreckage in an admiralty suit.® In California v. Deep Sea Research,
the Court ruled that the Eleventh Amendment does not bar jurisdiction over an in
rem admiralty suit where the state is not in possession of the property.®’ The
Court applied this Tennessee Student Assistance Corp. v. Hood, to hold that states can

PP Hd. au 711,

6 535 U.S. 745 (2002).

77 See, e.g., United States v. Mississippi, 380 U.S. 128,140-141 (1965).

78 See, e.g., Colorado v. New Mexico, 459 U.S. 176, 182 n.9 (1982).

™ See, e.g., Maryland v, Louisiana, 451 U.S. 725, 745 n.21 (1981).

8 458 [J.S. 670 (1982). Four Justices indicated that the Eleventh Amendment might bar
determination of the state’s ownership of the wreckage.

81 393 U.S. 491 (1998}
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be sued in bankruptcy proceedings to discharge debts since they are in rem in
nature.? i

The Eleventh Amendment only applies in federal court; it does not prevent a
state from being sued in its own courts or in another state’s courts.™ Significantly,
the Eleventh Amendment does not prevent the United States Supreme Court
from hearing claims against the state as part of its appellate jurisdiction.** The
Court has concluded that the Eleventh Amendment bars suits “commenced or
prosecuted” in federal court, thus barring original jurisdiction before the
Supreme Court or other federal courts, but not appellate jurisdiction in the
form of Supreme Court review of state court decisions where the state is a party.®®
Thus, the Court recently declared: “We recognize what has long been implied in
our consistent practice and uniformly endorsed in our cases: the Eleventh
Amendment does not constrain the appellate jurisdiction of the Supreme
Court over cases arising from state courts.”®

Suits Against Cities

Perhaps most importantly, the Court long has held that the FEleventh
Amendment does not bar suits against municipalities or political subdivisions of a
state.®” The ability to sue local governments in federal court is significant because
itis this level of government that provides most social services in this country, such
as police and fire protection, education, and sanitation. Therefore, if the Eleventh
Amendment barred suits against municipalities, federal courts could not ensure
compliance with the Constitution by those who are most likely to violate it.

The Supreme Court, however, has said that the state’s Eleventh Amendment
immunity does extend to local governments when there is so much state
involvement in the municipalities’ actions that the relief, in essence, runs against
the state. In Pennhurst State School & Hospital v. Halderman, the Court held that
relief against the county as well as against state officers was barred by the Fleventh

82 541 U.S.440 (2004). Also, as this book goes to press, the Court has before it the more general
issue of whether Congress may constitutionally awthorize suits against state governments in
bankruptey cowrt proceedings. Central Virginia Community College v. Katz, 106 Fed Appx. 341 (6th Cir.
2004), cerl. granted, 125 S. Cr. 1727 (2005).

% Nevada v. Hall, 440 U.S. 410 (1979).

B See, 2.g., McKesson Corp. v. Division of Alcohol Beverages & Tobacco, Department of
Business Regulation of Florida, 496 U.S. 18, 26 {1990); Maine v. Thiboutot, 448 U.S. 1,9 n.7 {1980);
Nevada v. Hall, 440 U.5, 110, 418-421 (1979).

¥ Monaco v. Mississippi, 292 U.S. 313 (1934) {Supreme Court cannot hear on its original
Jjurisdiction claims against state governments); Comment, Avoiding the Eleventh Amendment: A
Survey of iscape Devices, 1077 Ariz. St. L.]. 625, 620-630 (discussing how appeals to the Supreme
Court from state courts are not barred by the Eleventh Amendment).

# McKesson Corp.v. Div. ol Alcohol Beverages & Tobaceo, Dept.of Bus. Reg. of Fla., 496 L.S.at 26.

47 See, e.g., ML, Healthy City School Dist, Bd. of Educ. v. Doyle, 424 U.8. 274 (1977); Lincoln
County v. Luning, 133 U.8. 529 {1890). Some criticize these decisions on the ground that states
should be able to transfer their immunity to local governments, which are created by the state and
through which the states govern. Ses, e.p., Margreth Barrett, Comment, The Denial of Eleventh
Amendment Immunity to Political Subdivisions of the States: An Unjustified Strain on Federalism,
1979 Duke L.J. 1042,
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Amendment.®® The Court concluded that the county could not be sued in federal
court because “funding for the county mental retardation programs comes aimost
entirely from the State ...and the costs of the Masters have been borne by the
State. ... Finally, the MH/MR Act contemplates that the state and county officials
will cooperate in operating the mental retardation programs.”® Thus, the state’s
funding of a county program and cooperation were deemed sufficient to create an
Eleventh Amendment barrier to suits against the county.

This holding is a potentially marked expansion of local government
immunity. Interestingly, the Court supported its conclusion by citation to only
one Supreme Court precedent, Lake County Estates, Inc. v. Tahoe Regional Planving
Agency.”® Tn that case, however, the Supreme Court reached exactly the opposite
result, holding that state funding of an interstate agency did not confer the
protection of the Eleventh Amendment upon the agency.”' The Court stated that
it “has consistently refused to construe the amendment to afford protection to
political subdivisions such as counties and municipalities, even though such
entities exercise a ‘slice of state power.””?* The Eleventh Amendment prevents
suits against local governments only if a money judgment has to be paid directly by
the state treasury. In Pennhurst, the state was not obligated to pay any money
judgment issued against the county. Nor is it clear why statc cooperation is
sufficient to immunize municipalities, because in the Lake County Estates case the
Supreme Court explicitly held that state cooperation in regional compacts did not
bestow immunity on those entities.”® Whether Pennhursi will mean a substantial
expansion of municipal immunity in federal courts is, at this time, uncertain.

Immunity of State Agencies

Finally, the law concerning the immunity of state agencies, boards, and other
entities from suit in federal courts is quite inconsistent. For example, a state
university construction fund has been deemed to be protected from suit in federal
court by the Eleventh Amendment, but the amendment has been declared
inapplicable to a board of trustees of a state university improvement fund.™* A
bridge and tunnel district has been held to be part of the state for purposes of the
Fleventh Amendment, but a bridge and tunnel authority has been deemed not
protected.”” Some federal courts have declined to grant state universities
immunity from suit under the Eleventh Amendment,”® while most others have

58 465 U.S. 89, 125-124 (1979).

% fd. ar 124

0 440 U.S. 391 (1979).

' Mat 400-402.

92 1d. at 401,

9 Id. at 400-402.

™ Compare George R. Written, Jr., Inc. v. State Univ. Constr. Fund, 493 F.2d 177 (15t Cir. 1974)
with Aerojet-General Corp. v. Askew, 453 F.2d 819 (5th Cir, 1971}, cert. denied, 409 U.S. 892 (1972).

9 Compare Chesapeake Bay Bridge & Tunnel Dist. v. Laritzen, 404 F.2d 1001 {4th Cir. 1968)
with Raymond Intl. Inc. v. The M/T Dalzelleagle, 336 F. Supp. 679 (S.D.N.Y. 1971).

¥ See, e.g., Hunder v, San Jacinto Junior College, 522 F.2d 204 (5th Cir. 1975); Durham v. Parks,
564 F. Supp. 244 {D. Minn. 1983); Gordensteinv. University of Del., 381 F. Supp. 718 (D. Del. 1974).
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allowed such universities to invoke the amendment to prevent litigation in federal
court.” One panel of the Fourth Circuit held that the Department of Social
Services for Baltimore is a municipal entity not entitled to Eleventh Amendment
protection,”® while another panel concluded that the departinent is a state agency
entitled to Eleventh Amendment protection.”™ There is even disagreement over
whether federal or state law determines the status of a state agency or board for
purposes of the Eleventh Amendment,'%°

It is clear, however, that an agency of state government, such as the
department of health or treasury, is a part of the state for purposes of the Eleventh
Amendment.'”! The Court most directly confronted the %uestion of when a suit is
against a state in Regents of University of California v. Doe.'™ An individual worked
for the Lawrence Livermore National Laboratory of the University of California
pursuant to a contract with the United States Department of Energy. Under the
terms of the contract, the federal government was responsible for any liabilities
mcurred by the State of California. The Ninth Circuit held that the plaintiff's suit
against the state university was not barred by the Eleventh Amendment because
there was no possibility of state financial liability.

The United States Supreme Courtunanimously reversed, The Court stated that
“itis the entity’s potential legal liability, rather than its ability or inability to require a
third party to reimburse it, or to discharge the lability in the first instance that is
relevant.”'™ The Court thus concluded that “[t]he Eleventh Amendment protects
the State from the risk of adverse judgments even though the State may be
indemnified by a third party.”'® In other words, if itis a suit against the state — and
the University of California is clearly a part of the state—then the Eleventh
Amendmentbars the suit evenifthere is norisk of actual state financial responsibility.

But nor did the Court completely reject possible state monetary liability as a
factor to consider in evaluating whether a particular agency should be regarded as
state rather than local. In fact, in Regents of the University of California v. Doe, the
Court declared: “Of course, the question whether a money judgment against a
state Instrumentality or official would be enforceable against the State is of
considerable importance to any evaluation of the relationship between the State
and the entity or individual being sued.”!*® Shortly after its decision in Doe, the

7 See, £.4., Clay v. Texas Women's Univ., 728 F.2d 714 (5th Cir. 1984); Jackson v. Hayakawa,
682 F.2d 1344 (9th Cir. 1982); Shawer v. Indiana Univ., 602 ¥.2d 1161 (3d Cir. 1979); Korgich v.
Regents of N.M. School of Mines, 582 F.2d 5349 (10th Cir. 1978).

%901 F.2d 387, 398 (tth Cir. 1990),

% Davis v. Department of Social Servs., 941 F.2d 1206 (4th Cir. 1991).

1% Compare Blake v. Kline, 612 F.2d 718 (3d Cir. 1979), cert. denied, 447 U.S. 921 (1980); Riggle
v. California, 577 F.2d 579 (9th Cir. 1978) (question of federal law) with Huber, Hunt & Nichols, Inc.
v. Architectural Stone Co., 625 F.2d 22 (5th Cir. 1980); Korgich v, Regents of N.M. School of Mines,
582 F.2d 549 (10th Cir. 1978) (question of state law).

101 Gpe. e.g., Florida Dept. of Health & Rehabilitative Scrvs. v. Florida Nursing Home Assn., 450
U.S. 147 (1981); Ford Motor Co. v. Department of Treasury, 323 1.5, 459 (1945).

2 510 1.5, 425 (1997).

"3 1d. ar 430.

"M rd ar 431.

105 14 at 430.
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Court conctuded that the St. Louis Board of Police Commissioners is not the state
for purposes of the Eleventh Amendment, even though the governor appolnts a
majority ol its members.'®® In a footnote, the Court noted that financial
responsibility rests with the local government, and thus it should be regarded
as part of local rather than state government.

For state boards, corporations, and other entities, where the law is uncertain,
the courts look to several factors.'®” Professor Pagan suggests that four criteria are
used:

(1) Will a judgment against the entity be satisfied with funds in the state
treasury?' %

(2) Does the state government exert significant control over the entity’s
decisions and actions?

(3) Does the state executive branch or legislature appoint the entity’s policy-
makers?

(4) Does the state law characterize the entity as a state agency rather than as a
subdivision?'?” :

Affirmative answers to these questions, especially the first, indicate that the
entity will be proiected by the Eleventh Amendment; negative answers suggest
that the governing body will be deemed sufficiently independent of the state
so that the Eleventh Amendment does not apply.''” Thus, Professor Pagan
observes that public universities are properly considered to be part of the state for
Eleventh Amendment purposes because the state treasury usually funds them and
because the governor appoints the members of the governing authority,''' In
contrast, school districts are found to be separate from the state for Eleventh
Amendment purposes because citizens usually select the board members, who
then make decisions concerning budget, personnel, and curriculum.''?

Suits Against Local Officials Deemed State Officers

The issue of when is it a suit against the state is likely to come up more
frequently in light of the Supreme Court’s recent decision in McMillan v. Monroe

19 Auer v. Robbins, 519 U.S. 905, 908 n.l (1997).

107 Eor an excellent description of lower court cases dealing with particular agencies, boards,
corporations, and other entities, see 13 Charles Alan Wright, Arthur R. Miller & Edward H. Cooper,
Fedleral Practice and Procedure §3531.11 (1998).

105 A< noted above, Regents of the University of California v. Doe is clear that a suit against a
state is barred even if the state will be reimbursed from other funds.

199 1ohn R. Pagan, Eleventh Amendment Analysis, 39 Ark, L. Rev. 447, 461 (1986).

U9 6s0 also Alex F. Rogers, Note, Clothing State Governmental Entitics with Sovereign
Immupity: Disarray in the Eleventh Amendment Arm-of-State Doctrine, 92 Colum. L. Rev. 1243
(1992) (arguing that agencies should not have Eleventh Amendment immunity unless the state has
clearly indicated that they should have such protection or unless the revenue for suits against them
would come from the state treasury).

it Pagan, supra note 106, at 461.

U 1d. ar 461-462.
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County, Alabama.""? In McMillan, the Court held that a county sheriff in Alabama is
a state official, not a local official, even though sheriffs are elected locally and paid
by the county. Although the Court’s holding was narrow and emphasized the
Alabama Constitution’s definition of sheriffs’ responsibility, the reasoning in
McMillan has potentially much broader applications. A key factor for the majority
in McMillan was that the county sheriff in Alabama enforces state law. This is true
in most states and is so for other county officials, such as coroners.

While McMillan arose in the context of whether a sheriff’s decisions establish
local policy for purposes of §1983 and the Court did not discuss the Eleventh
Amendment, the obvious imphication is that the Eleventh Amendment applies
once the sheriffis deemed a state officer, In fact, even before McMillan, the Fourth
Circuit ruled that South Carolina sheriffs are state officials for Eleventh
Amendment purposes.''* It is likely after McMillan that many county officials
will attempt to claim that they should be treated as state officers and that the
Eleventh Amendment applies in the litigation,

Denial of Eleventh Amendment Immunity Immediately Appealable

The Supreme Court has ruled that a denial of Eleventh Amendment
immunity is immediately appealable. In Puerto Rico Aqueduct and Sewer Authority v.
Metealf & Fddy, the Court held that the Eleventh Amendment creates a
constitutional immunity from suit and not simply an affirmative defense.!!®
Accordingly, a denial of Fleventh Amendment immunity is immediately
appealable in the same way that the denial of immunity to an individual officer
can be immediately appealed.''®

The three most significant limitations on the scope of the Eleventh

Amendment arve its inapplicability to suits against state officers, to situations
where states waive their immunity, and to suits brought under some federal civil
rights laws. These three exceptions are considered, respectively, in the next three
sections.

§2.10.4 Ways Around the Eleventh Amendment: Suits Against State

Officers
Origins of Permitting Suits Against Officers

In Osborn v. Bank of the United States, the Supreme Court concluded that the
Eleventh Amendment precludes suits against a state only when the state is actually
named as the defendant in the litigation.!!” Chief Justice John Marshall

13 590 U.8. 781 (1997).

"1 Cromer v. Brown, 88 F.3d 1315 (4th Cir. 1996),

1% 506 U.S. 139 (1993).

% Mitchell v. Forsyth, 472 U.S. 511 (1985), discussed in §8.6.1, infra. 200
"7 99 1.S. (9 Wheat.} 738 (1824).
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concluded that “in all cases where jurisdiction depends on the party, it is the party
named in the record” that matters.''® Thus, the Eleventh Amendment could be
circumvented by naming a state officer as defendant instead of the state
government itself. This principle actually was derived from English common
law where the King had sovereign immunit?r, but other officials could be sued to
remedy wrongs done by the government.' 9

Although the general rule is that suits against state officers are not barred by
the Eleventh Amendment, the law is much more complicated, and the ability to
sue the state officer in a particular case depends, to a large extent, on the nature of
the relief sought and the claim presented. For example, suits for money damages
to be paid from the state treasury are barred, even if the officer s named as the
defendant.’® Also, the Eleventh Amendment prohibits federal court pendent
jurisdiction over state law claims against state officers.'!

Overview of Section

These principles are examined in detail in this section, which considers the
ability to sue state officers in federal court. Subsection 2.10.5.1 discusses suits
against state officers for injunctive relief in tederal court. Monetary relief in
suits against state officers is examined in §2.10.5.2. Finally, exceptions to the
ability to sue officers are discussed in §2.10.5.4. These exceptions include the
prohibition against pendent state law claims against state officers, the preclusion
of suits against officers to enforce federal laws that have a comprehensive
enforcement mechanism, and a narrow exception for suits against state officers to
quiet title to submerged land. Because state governments always act through their
officers, suits against officers are clearly the most important way around the
Eleventh Amendment.

§2.10.4.1 Suits Against State Officers for Injunctive Relief

Ex parte Young

The Eleventh Amendment does not preclude suits against state officers
for injunctive relief, even when the remedy will enjoin the implementation of
an official state policy. Ex parte Young is widely credited with establishing
this principle,'22 and it has been heralded as “one of the three most

"% 1d. ar 857.

19 1ohn V. Orth, The Judicial Power of the United States: The Eleventh Amendment in
American History 41 (1987).

120 See, e.g., Yord Motor Co. v. Department of Treasury, 323 U.S. 459, 464 (1945) (court looks to
“essential nature and effect of the proceeding”).

21 pennhurst State School & Hosp. v. Halderman, 465 U.S. 89 (1984).

122 900 U.S. 123 (1908). Actually, several earlier cases had held similarly that the Fleventh
Amendment did not preclude suits against state oflicers. See, e.g., Tindal v. Wesley, 167 U.S. 204
{1897); Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738 (1824).
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important decisions the Supreme Court of the United States has ever handed
down.”!?

Like many states around the turn of the century, Minnesota adopted a law
limiting railroad rates. The railroads and their shareholders believed that such
regulations were unconstitutional and sought to enjoin their enforcement. The
railroads and shareholders could have violated the law and raised their
constitutional challenge as a defense to prosecution. The statute, however, had
severe penalties—a $2,500 fine for each violation and imprisonment of the
railroad’s agents for as long as five years.'*! Thus, shareholders in the Northern
Pacific Railway instead instituted an action in federal court against the company
and state officials responsible for enforcing the law to prevent compliance with the
limits on railroad rates. Specifically, the plaintiffs sought an injunction against the
attorney general of Minnesota, Edward T. Young, to prevent him from beginning
any proceedings to enforce the challenged legislation.

While the lawsuit was pending, the federal district cowrt issued a preliminary
order enjoining Young from enforcing the law. Young, however, ignored the
court’s order and immediately filed a mandamus action against the railroad in
state court to conipel its compliance with the state law. Young then was cited by the
federal court for contempt for disregarding its order. He was informed that he
would be held in federal custody until such time as he dismissed the state action
he had initiated against the railroads. Young petitioned for habeas corpus to the
United States Supreme Court, claiming that the injunction violated the Eleventh
Amendment.

The Supreme Court ruled against Young, holding that the Eleventh
Amendment does not bar suits against state officers to enjoin violations of
federal law.'*” In reaching this holding, the Court concluded that state officers
have no authority to violate the Constitution and laws of the United States. Hence,
their illegal acts are stripped of state authority, and such suits are not precluded by
the Eleventh Amendment. The Court wrote:

The act to be enforced is alleged to be unconstitutional, and if it be 5o, the use
of the name of the State to enforce an unconstitutional act to the injury of
complainants is a proceeding without the authority of and one which does not
affect the State in its sovereign or governmental capacity. It is simply an illegal
act upon the part of a state official in attempting to use the name of the State to
entorce a legislative enactment which is void because unconstitutional. If the act
which the state Attorney General seeks to enforce be a violation of the Federal
Constitution, the officer in proceeding under such enactment comes into
conflict with the superior authority of that Constitution, and he is in that case
stripped of his official or representative character and is subjected in his person
to the consequences of his individual conduct. The State has no power ro

123 allied Artists Pictures Corp. v. Rhodes, 473 F. Supp. 560, 564 (E.D. Ohio 1979) (citations
omiited).

¥} Clyde E. Jacobs, The Eleventh Amendment and Sovereign Immunity 139 (1972).

195 Fy parte Young, 209 U.S. at 159-160.
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impart to him any immunity from responsibility to the supreme authority of the
United States.!2°

Criticism and Defense of Ex parte Young

Thus, if a state government is acting in violation of federal law, pursuant to an
unconstitutional statute or otherwise, suit to enjoin the impermissible behavior
may be brought in federal court by naming the state officer as the defendant. The
decision in Ex parte Young long has been recognized as a primary method of
limiting the effect of the Eleventh Amendment and of ensuring state compliance
with federal law. As Professor Charles Alan Wright noted, “the doctrine of Ex parie
Young seems indispensable to the establishment of constitutional government and
the rule of law.” 2 Similarly, Professor Kenneth Gulp Davis remarked, “From that
day to this. .. Young has been the mainstay in challenging [state] governmental
actionfs].”'?® Because state governments always act through officers, state conduct
in violation of the Constitution or federal laws can be halted by enjoining the state
officers responsihle for executing the state policy.

Many have criticized the Young decision as creating a fictional distinction
between the state and its officers.'*® Indeed, a majority of the Court recently called
Young “an obvious fictiion.”'*® The argument is that when a state officer is sued to
enjoin the enforcement of an official state policy, the state is the real party in
interest. The result—an injunction against enforcement of a state law —is the
same as if the state had been sued directly. The infringement on state sovereignty
is the same as if the state had been sued directly. Especially when the officer is
acting in the scope of his or her duties, pursuant to an official state policy, it seemns
fictitious to say that the officer is “stripped” of state authority and the Eleventh
Amendment’s protection of the state is inapplicable.

Although the result in Young certainly has a fictional quality, this criticism is
somewhat overstated. First, the state officer is the proper defendant in a lawsuit to
prevent the officer’s unconstitutional conduct. As Professor Orth explains, “Ex
parte Young was nonfictional in that Young was really and truly about to damage
the interests of plaintiffs.”'*! Second, Young distinguishes between the state and its
officers in much the same way as the common law always has distinguished
between a principal and its agent.'>? For example, a corporate officer who is

126 14,

127 Charles Alan Wright, Law of Federal Courts 292 (6th ed. 2002).

% K enneth Gulp Davis, Suing the Government by Falsely Pretending to Sue an Officer, 29 1].
Chi. L. Rev. 4385, 437 (1962).

129 Charles Alan Wrighut, Arthur R. Miller & Edward H. Cooper, 13 Federal Practice and
Procedure §3524 at 154 (1984); Davis, supra note 125, at 437,

139 1daho v. Coeur d'Alene Tribe, 521 U.S. 261, 270 (1997).

3L Opth, supra note 29, at 133.

192 See, e.g2., Restatement {Second) of Agency Authority §7, at 298, 383 (1958); Harold G.
Reuschlein & William A. Gregory, Handbook on the Law of Agency and Parmership §13 (1979); Van
Arsdale v. Metropolitan Tide Guar. Co., 103 Misc. 2d 104, 425 N.Y.S. 2d 482 (1980); Webb v. Webb,
602 S.W. 2d 127 (Tex. Civ. App. 1980) (distinguishing between authority of agent and principal),
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performing acts that the corporation cannot legally authorize is said to be acting
“ultra vires” or beyond the powers conferred by the corporation.*® Such an
officer cannot claim the authority of the corporation. Similarly, in Young the Court
concluded that an officer acting illegally is stripped of state authority, and
therefore the Fleventh Amendment does not bar suits against officers.

"The caution against dismissing Young as a fiction is because of the importance
of that decision in ensuring state compliance with the United States Constitution.
As Professors Wright, Miller, and Cooper remarked: “To be sure the doctrine of
Ex parte Young has a fictive quality to it; nonetheless, it serves as an effective
mechanism for providing relief against unconstitutional conduct by state officers
and for testing, in the federal courts, the constitutionality of the state statutes
under which they act.”"*! Without Young, federal courts often would be powerless
to prevent state violations of the Constitution and federal laws.

Is There State Action If an Officer Is Stripped of State Authority?

Allowing plaintiffs to civcumvent the Eleventh Amendment by suing state
olficers creates two problems. First, if officers are stripped of the state’s authority,
then is there state action for purposes of the Fourteenth Amendment? It is clearly
established that the Fourteenth Amendment only applies to state action; private
conduct is not prohibited by the Constitution.'* Young holds that officers acting
inn violation of the Constitution cannot claim to be the state for purposes of the
Eleventh Amendment and, in fact, are stripped of all state authority. Therefore, a
dilemma seems to arise: Fither the officers are part of the state, in which case the
Eleventh Amendment should apply, or the officers are not part of the state, in
which case there is no state action and therefore no constitutional violation.

The Supreme Court addressed this problem a few years after Young in
Home Telephone & Telegraph v. Los Angeles.® There the Court held that individual
conduct not entitled to Eleventh Amendment immunity is nonetheless state action
for purposes of the Fourteenth Amendment. In other words, under Ex parte Young,
the officer is stripped of state authority solely for purposes of Eleventh
Amendment analysis, a result that does not affect the determination of state
action under the Fourteenth Amendment. Undoubtedly, this too seems fictional,
manipulating the definition of state action to achieve the essential result of
remedying unconstitutional conduct.

A second problem concerns injunctive relief that has the effect of awarding
money damages against the state treasury. For example, equitable rclief in the
form of orders for restitution or injunctions that require substantial expenditures
pose special Eleventh Amendment problems because of the underlying purpose
of the amendment to protect state treasuries from federal courts. This issue is

1583 Orth, supre note 29, at 133.

1% Charles Alan Wright, Arthur R. Miller & Edward Cooper, 13 Federal Practice and Procedure
§3524, at 164 (1984).

" See, e.g., The Civil Rights Cases, 109 U.S. 3 (1883).

136 997 1.8, 278 (1913).
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discussed in the next subsection, which focuses on monetary relief issues against
state officers.

§2.10.4.2 Suits Against State Officers for Monetary Relief
What Monetary Consequences Against a State Are Permitted?

The Supreme Court is very concerned about federal court relief against state
officers that has the effect of forcing state governments to pay money damages.
Thus, the Court has held that the Eleventh Amendment prevents an award of
monetary relief from the state treasury even when the individual officer is the
named defendant in the lawsuit. In Ford Motor Co. v. Department of the Treasury, the
Court said: “when the action is in essence one for the recovery of money from the
state, the state is the real, substantial party in interest and is entitled 10 invoke its
sovereign immunity from suit even though individual officials are nominal
defendants.”'*”

A complex set of doctrines has developed for determining what monetary
relief is allowed and what is prohibited. The current law in this regard can be
summarized in three parts, First, the Eleventh Amendment does not prevent suits
against state officers for money damages to be paid out of the officers’ own
pockets, even when the damages are retrospective compensation for past
harms.'*® The Eleventh Amendment is concerned with protecting state treasuries,
not individual officers. Hence, there is no reason to apply the amendment if the
relief is to be paid by an officer to the injured victim of the officer’s actions. Often
this is described as a suit against the officer in his or her “individual capacity.”

State indemnification policies are irrelevant for Eleventh Amendment
analysis and do not prevent federal court relief against individual officers.
That is, an officer of the state cannot claim Eleventh Amendment immunity on the
grounds that state law requires that the officer be indemnified with funds from the
state tl'easuly.139 In part, this is because the state has voluntarily chosen fo
indemnify the officer and should not be able to invoke the Eleventh Amendment
because of its choice to provide compensation out of state resources. Also, in part,
there is real concern that states could eliminate all relief against state and local
government officers and even against local governments simply by enacting laws
requiring indemnification from state funds. If the Fleventh Amendment
prohibited awards against state officers where indemnification policies exist,
states would lose nothing by adopting such policies because they never could be

197 398 U.S. 459, 464 (1945).

13 See, e.g., Kentucky v. Graham, 473 U.S. 139 (1985) (discussing distinction hetween suits
against an officer in an individual as opposed to an offcial capacity); Foulks v. Ohio Dept. of
Rehabilitation & Correciions, 713 F.2d 1229 (6th Cir. 1983).

139 gee, e.g., Leedsv. Sexson, 1 F.3d 1246 (Yth Cir. 1993); Blaylock v. Schwinden, 862 ¥.2d 1352,
1854 (9th Cir. 1988); Wilson v. Beebe, 770 F.2d 578 (6th Cir. 1985) {en banc) Duckworth v. Franzen,
780 F.2d 645, 650 (7th Gir. 1985); Demery v. Kupperman, 733 F.2d 1139, 1147 (9th Cir. 1984); see
also John R. Pagan, Kleventh Amendment Analysis, 39 Ark. L. Rev. 447, 464 (1986},
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required to pay a penny. At the same time, injured victims would be wholly without
federal remedies because they would be prohibited from suing both the state
officers and the state government in federal court.

It should be noted that in order to successfully sue an officer for money
damages it is necessary to overcome common law immunities that all individual
officers possess, which protect them from money damage awards except under
limited circumstances. These immunities, which are not based on the Eleventh
Amendment, are discussed in detail in §8.6.

Prospective v. Retroactive Relief

Second, the Fleventh Amendment does not prohibit a federal court from
giving injunctive relief against a state officer even though comfliance with the
injunction will cost the state a great deal of money in the future.'* This is termed
“prospective relief” or sometimes “ancillary relief.” For example, in Graham .
Richardson, the Supreme Court held that Arizona and Pennsylvania officials were
prohibited from denying welfare benefits to otherwisc qualified recipients who
were aliens.'*! "The injunction compelling state officers to allow aliens access to
welfare benefits cost the state treasuries large sums of money. The funds obviously
would be paid from state resources and not out of the officers’ own pockets.
Nonetheless, the reliel was permitted because it is firmly established that the
Eleventh Amendment does not forbid a federal court from issuing an injunction,
even when compliance will cause the state 1o expend substantial amounts of
money.

Third, the Eleventh Amendment prevents a federal court from awarding
retroactive relief —damages to compensate past injuries —when those damages
will be paid by the state treasury.'** Under such circumstances, it is irrelevant that
the individual officer is the named defendant rather than the state itself.

The seminal case articulating the distinction between retroactive and
prospective relief is Edelman v. Jordan.'* In that case the plaintiffs sued Edelman,
the Illinois commissioner of the Department of Public Welfare, objecting to the
state’s failure to comply with federal standards for processing welfare applications.
The plaintiffs sought two types of relief: an injunction requiring the state to
comply with federal guidelines in the future and an injunction requiring the state
to give back payments of all of the funds that were previously improperly withheld.

The Supreme Court held that the Fleventh Amendment does not bar the
order compelling state compliance in the future. The Court said that Ex parte
Young establishes that federal courts may give injunctive relief against state
officers, even when compliance will cost the state money.

0 See, e.g., Quern v, Jordan, 440 .S, 332 (1979); Milliken v. Bradley, 433 U.S. 267 (1977);
Edelnian v. Jordan, 415 U.S. 651 (1974).

M1 403 U S. 365 (1971).

"+ See, e.g., Edelman v. Jordan, 415 U.S. 651 (1974); Ford Motor Co. v. Department of the
Treaswy, 323 U.S. 459 (1945).

Y415 1.8, 651 (1974).
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The Court, however, refused to allow the injunction ordering payment of the
previously owed sums. The Court said that the Eleventh Amendment bars such
relief even though the officer and not the state is named as the defendant because
the money obviously would be paid from the state treasury and not trom the
officer’s own pocket. Furthermore, the fact that the relief is characterized as
equitable does not matter; the Eleventh Amendment prohibits all awards of
retroactive damages to be paid from the state treasury.

Thus, Edelman draws the extremely important distinction between prospec-
tive and retroactive relief. A federal court may order future compliance by state
officials, but it may not compel payment of damages to compensate for past
violations,'**

Criticism and Defense of the Prospective/Retroactive Distinction

Does the distinction between prospective and retroactive relief make sense in
determining the application of the Eleventh Amendment? Both prospective and
retroactive relief can involve the expenditure of funds from the state treasury. In
fact, in some cases, prospective compliance might cost much more than back
payments.'** Justice Rehnquist recognized this in Edelman when he stated that
“he difference between the type of relief barred by the Eleventh Amendment and
that permitted under Ex parte Young will not in many instances be that between day
and night.”'*® Nonetheless, Justice Rehnquist said that there was a difference
when the expenditure of funds was “ancillary” to compliance with an injunction.

Furthermore, there are conceptual problems in trying to distinguish between
retroactive and prospective relief. Ifan injury occurred in the past, is preventing it
from continuing prospective or retroactive? For example, in Edelman, is the
payment of the previously wrongfully withheld funds prospective in the sense that
it is preventing individuals from being harmed in the future by the continued
denial of funds that are owed to them, or is it retroactive in that it is compensation
for a previous wrongful act?

Perhaps the difference between prospective and retroactive relief is primarily
one of appearance. When a federal court issues retroactive relief that will be paid by
the state, it appears that the court is taking a sum directly out of the state treasury.
This is what the Eleventh Amendment seemed concerned with preventing. In
contrast, prospective relief appears to be simply an order to comply with the law;
the costs are incidental to the state’s obligation to act in accordance with federal law.

Application of the Distinction

Not surprisingly, since Edelman the Supreme Court has struggled with
determining whether relief is prospective and permitted or whether orders

1% See, ¢.gr., Cory v. White, 457 U.S. 85 (1982).

145 See, e.g., Milliken v, Bradley, 433 U.S. 267 (1977) (relicf that required substantial state
expenditures on education deemed 1o be prospective and not barred by the Eleventh Amendment).

10 415 US. at 667.
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constitute retroactive awards and are therefore prohibited. For example, in
Milliken v. Bradley the Court upheld a school desegregation order requiring the
expenditure of state funds for educational aspects of a desegreg}ation plan,
including several remedial and compensatory education programs.'* The Court
found the remedy prospective and not barred by the Eleventh Amendment,
concluding:

The decree to share the future costs ol educational components in this case fits
squarely within the prospective-compliance exception reaffirmed by
Edelman. ... The educational components, which the District Court ordered
mto effect prospectively, are plainly designed to wipe out continuing conditions
of inequality produced by the inherently unequal dual school system long
maintained by Detroit.... That the programs are also “compensatory” in
nature does not change the fact that they are part of a plan that operates
prospectively to bring about the delayed benefits of a unitary school system. We
therefore hold that such prospective relief is not barred by the Eleventh
Amendment.1*®

Milliken powerfully illustrates the difficulty in distinguishing prospective from
retroactive relief. The orders were designed to remedy past injustices and hence
could have been labeled retroactive. Yet, they will go into effect in the future and
could be termed prospective. As Professor David Currie explains: “Milliken was no
more ‘prospective’ than that condemned in Edefman itself. In both cases the
money was to be paid in the future in order to right a past wrong. If that is encugh
to make the order ‘prospective,’ there is no such thing as a retrospective order;
nobody is ever ordered to have paid yesterday.”'*”

Ancillary Relief

In applying the prospective-retroactive distinction, the Court has placed a
great deal of emphasis on the language in Edefman that “ancillary” relief against
state treasuries is not barred by the Eleventh Amendment. In Hufto v. Finney, the
Supreme Court held that federal courts may award attorneys’ fees to be paid from
state treasuries to successful plaintiffs in civil rights actions pursuant to 42 U.S.C.
§1988.°° In Hutto, plaintiffs successfully challenged the conditions of confine-
ment in the Arkansas prisons as violating the Eighth Amendment’s prohibition
against cruel and unusual punishment. The district court awarded attorneys’ fees
to the plaintiffs to be paid by the state. The Supreme Court held that the fee award
did not violate the Eleventh Amendment. In part, the Court justified this
conclusion by holding that the fee award was ancillary to the injunctive relief

M7 433 U.S. 267 (1977).

1% 493 U.S. at 280-200 (emphasis in original).

"9 David P. Cuarrie, Sovereign Immunity and Suits Against Government Officers, 1984 Sup. Cr.
Rev. 149, 162,

0437 US. 678 (1978).

208




§2.10 Sovereign Immunity as a Limit on the Federal Judicial Power

ordered in favor of the plaintiffs.'"”' Hutio thus expanded the notion of
permissible ancillary relief because in fdelman the Court spoke “not of ancillary
orders to pay money but of orders having ancillary effects on the treasury.”'

The concept of ancillary relief also was crucial in_two other Supreme
Court decisions, Quern v. ]orda.n“'3 and Green v. Mansour."® After the Supreme
Court decided Edelman v. Jordan, the federal district court ordered the State of
Ilinois to send to every member of the plaintiff’s class a notice that they were
denied money owed to them and informing them of the administrative
procedures available for collecting the funds. In Quern v. fordan, the Supreme
Court held that the order to send such notices did not violate the Eleventh
Amendment. The Court concluded that the notice was “properly viewed as
ancillary to the prospective relief already ordered by the court.”'?? It did not
matter that the notices would have the effect of encouraging claims for
retroactive henefits because the availability of such payments would rest
“entirely with the state, its agencies, courts, and legislature, not with the federal
court.”!%®

In sharp contrast, the Supreme Court, in Green v. Mansour, held that the
Eleventh Amendment barred a federal court from compelling the state to send
notices informing welfare recipients that they might wrongfully have been denied
benefits. In response to a class action challenging Michigan's calculation of welfare
benefits, the state voluntarily changed its practices to conform with federal
requirements. The Supreme Count, in a 5 (o 4 decision, said that under such
circumstances notice relief was barred because it was not ancillary to other
prospective relief. Unlike the situation in Quern, in Green there was “no claimed
continuing violation of federal law, and therefore no occasion to issue an
injunction.”l‘:ﬁ The dissent, however, was unpersuaded by this distinction and
argued that the notice relief requested by the plaintiffs in Green was permissible
because it was prospective and needed to remedy past illegal state practices.'®

“Thus, the Court continues to struggle with determining what is prospective or
retroactive and what is ancillary. This difficulty inevitably will continue; most
remedies can be characterized either way. Nonetheless, a great deal depends on
how such reliet is labeled because the Eleventh Amendment bars retroactive
expenditures to be paid by the state treasury, but not injunctions that result in
prospective or ancillary costs to the state.

151 The Court also based its decision on the ability of Congress to override the Eleventh
Amendment pursuant to statutes adopted under §6 of the Fourteenth Amendment. See §2.10.6, infre.

152 Curide, suprra note 146, at 162.

153 440 U.S. 332 (1979).

181 474 U.S5. 64 (1983},

195 440 U.S. at 349,

15 1d. aL 848,

'57 474 US. at 73.

158 11 at 76-77. See also Papasan v. Allain, 478 1.5, 265 (1986) {state possesses Eleventh
Amendment immunity in suit against it for failure to apply the profits acquired from land granted by
the federal government to education as it was required to do under the terms of the federal land
grant).
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Official v. Individual Capacity Suits

[fthe recovery is from the individual officer’s pocket, the suit can be said to be
against the officer in an “individual capacity.” But if the recovery will be from the
state treasury, the suit is against the officer in an “official capacity.” As described
above, official capacity suits are barred unless the plaintiff is seeking prospective
veliel. In Will v. Michigan Department of State Police, the Supreme Court held that
suits against state governments, even in state courts, are not permitted under
§1983 and that suits against state officers in their official capacity are barred under
this rule.'*® However, in a footnote, the Court made it clear that this holding did
not disturb the well-established rule of £x parte Young: State officers may be sued,
even in an official capacity for injunctive relief,'®®

The key question, which frequently has perplexed lower courts, is: When
should a suit be regarded as an official capacity suit and when is it an individual
capacity suit? The Court provided much needed clarification in Hafer v. Melo,'®!
After being elected to the position of auditor general in Pennsylvania, Barbara
Hafer fired 18 individuals. These individuals sued Hafer, contending that they
were fired because of their Democratic political affiliation. Hafer, in defense,
argued that the claims against her were barred by Will because in dismissing the
employees she acted in an official capacity.

The Supreme Court unanimously held that the suit against Hafer was not
barred by the Eleventh Amendment. The Court reaffirmed the distinction
between official capacity and individual capacity suits. Official capacity suits are an
attempt to sue the government entity by naming the officer as a defendant,
whereas personal capacity suits “seek (o impose individual liability upon a
government officer for actions taken under color of state law.”!5?

The Court explaived that a suit is not to be regarded as an official capacity
suit sitnply because the government officer was acting in an official capacity. The
Court stated that “the phrase ‘acting in their official capacities’ is best understood
as a reference to the capacity in which the state officer is sued, not the capacity in
which the officer inflicts the alleged injury.”'%?

In other words, if the suit against a state officer is for injunctive relief, under
Ex parte Young as reatirmed in Will, there is no Eleventh Amendment bar to
federal court jurisdiction. Likewise, if the suit is against an officer for money
damages where the relief would come from the officer’s own pocket, there is no
Eleventh Amendment bar even though the conduct was part of the officer’s official
duties. In such a suit, the officer could claim absolute or qualified immunity as a
defense. The state’s choice to indemnify the officer would not convert the suit
from individual to official capacity.'® However, there is an Fleventh Amendiment

491 1.8, 58 (1989).

1% 401 US. at 71 n.19.

181 502 U.S. 21 (1991},

192 502 U.S. at 25.

03 pdal 96.

162 G, e.g., Darul-Islam v, Dubois, 997 F. Supp, 176 (D. Mass. 1998); Blaylock v. Schwinden,
862 F.2d 1852, 1354 (9th Cir. 1988); Wilson v. Beebe, 770 F.2d 578 (6th Cir. 1985} (en banc)
Duckworth v. Franzen, 780 F.2d 643, 650 (7th Cir. 1985).
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bar if the suit against the officer would lead to monetary relief against the state
treasury other than through indemnification.

The practical difficulty for judges is deciding whether a suit 1s official or
individual capacity at the outset of the litigation. Some courts look to how the
complaint is drafted'® and some look to the defenses raised in determining the
capacity in which the person is sued.'®® Hafer has not ended the confusion over
the distinction between official capacity and individual capacity, but it has helped
by making it clear that the fact that a government officer is acting in the scope of
official duties is not enough to bar a suit as being in “official capacity.”

§2.10.4.3 Exceptions to Ex Parte Young

There are now three major exceptions to Ex parte Young. First, state officers
may not be sued on pendent state law claims. Second, state officers may not be
sued to enforce federal statutes that contain comprehensive enforcement
mechanisms. Finally, state officers cannot be sued to quiet title to submerged
lands. Each of these exceptions is discussed in turn. Finally, the section concludes
by considering the recent opinion by Justice Anthony Kennedy, joined only by
Chief Justice Rehnquist, to limit dramatically the ability to sue state officers in
federal court,

Bar on Suits Against State Officers Based on Pendent State Claims

Pendent jurisdiction — now called supplemental jurisdiction — provides that
a federal court may hear state law claims that would otherwise not be within the
federal judiciary’s subject matter jurisdiction if those claims arise from a "common
nucleus of operative fact” with a claim properly within the court’s jurisdiction.'®’
Therefore, under the traditional rule for pendent jurisdiction a federal court
could hear and decide state law claims against state officers that arose from the
same matter as federal law claims. The Supreme Court, however, in Pennhurst State
School and Hospital v. Halderman, held that federal courts are barred by the
Eleventh Amendment from enjoining state officers from violating state law. ' %"
The Gourt ruled that although federal courts may hear federal claims against state

163 Spe, e.g., Arab African International Bank v. Epstein, 958 F.2d 532 (3rd Cir. 1992); Gregory
v. Chehi, 843 F.2d 111 (8d Cir. 1988); Shabazz v. Coughlin, 852 F.2d 697 (2d Cir. 1988).

19 See, e.g., Pinaud v. County of Suffolk, 52 F.3d 1139 (2d Cir. 1995); Shabazz v. Coughlin, 852
F.2d 697 (7th Cir. 1988); Shockley v. James, 823 F.2d 1068 (7th Cir. 1987).

167 98 17.8.C. §1367; United Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966) (articulating the
test fon‘_gendent Jurisdiction). See discussion in §5.4, supra.

168 465 U.S. 89 (1984). For excellent criticisms of the Court’s decision in Pennfurst, see David L.
Shapire, Wrong Turns: The Eleventh Amendment and the Pennhurst Case, 48 Harv. L. Rev. 61
{1984); George D. Brown, Beyond Pennhurst: Protective Jurisdiction, the Eleventh Amendment, anc
the Power of Congress to nlarge Federal Jurisdiction in Response to the Burger Court, 71 Va. L.
Rev. 343 (1985). For a defense of Pennhurst, see Ann Althouse, How to Build a Separate Sphere:
Federal Courts and Statc Power, 100 Harv. L. Rev. 1485 (1987).

21




Chapter 2. The Federal Judicial Power

officers, they may not hear pendent state law claims. Justice Powell, writing for the
majority, stated: “[A] claim that state officials violated state law in carrying out
their official responsibilities is a claim against the State that is protected by the
Eleventh Amendment. .. .We now hold that this principle applies as well to state
law claims brought into federal court under pendent jurisdiction.”'®”

"The Pennhurst litigation began in 1974 when a resident of the Pennhurst State
School and Hospital filed a lawsuit challenging conditions in this institution for
the care of the mentally retarded operated by the state of Pennsylvania.'”™ The
class action suit claimed that inhumane and inadequate conditions violated
the class members’ rights under the Eighth and Fourteenth Amendments to the
United States Constitution, as well as federal statutes'”' and state laws.!72
Defendants included the hospital and various hospital officials, the Pennsylvania
Department of Welfare and several of its officials, and various county commis-
sioners and county mental retardation officials.

In 1977, after a lengthy trial, the district court rendered its decision in favor
of the plain[ilfs.”g It concluded that “[c]onditions at Pennhurst are not only
dangerous, with the residents often physically abused or drug;ged by staff
members, but also inadequate for the ‘habilitation” of the retarded.”’”* The Court
concluded that conditions violated the United States Constitution, federal law,
and state law. The United States Court of Appeals for the Third Circuit affirmed,
basing its decision entirely on the conclusion that the state was violating a federal
statute —the “bill of rights” included in the Developmentally Disabled Assistance
and Bill of Rights Act.'™ The appeals court found it unnecessary  to
determine whether there were also violations of the United States Constitu-
tion or other federal or state laws.

The United States Supreme Court reversed the decision of the Third
Circuit.'”® The Court held that states were not required to comply with the “bill of
rights” in the Developmentally Disabled Assistance and Bill of Rights Act. The
Court said that Congress may require state compliance with conditions in federal
grants only if the conditions are clear and uncquivocal; this degree of clarity was
absent in this Act.'””

On remand, the Third Circuit again afhrmed the district court’s decision,
concluding that the plaintiffs were entitled to relief because of violations of
Pennsylvania law.'”® The case again went to the United States Supreme Court, and

% 465 US. a1 121.

" The Supreme Court provides a detailed description of the factual history of the Pennhist
litigation at id. at 92-97.

171 Rehabilitation Act of 1973, 29 U.S.C. §794 (1983), Assistance and Bill of Rights Act, Pub. 1.,

No. 94-103, 89 Stat. 496 (1975), 42 U.S.C. §§6000-6083 (Supp. 1985).

172 Penunsylvania Mental Health and Mental Retardation Act of 1966, 50 Pa. Const. Stat. Ann.,
§44101-4704 (Purdon 1985).

" Malderman v. Pennhurst State School & Hosp., 446 F. Supp. 1295 (E.D. Pa. 1977).

Y1612 r.2d 84, 107 (3d Cir, 1979) (en banc). The Third Circuit reversed and remanded,
however, an the issue of appropriate relief,

75451 U.S. 1 (1981).

75 1 at 7.

YT at 17

78 678 1.2d 647 (3d Cir, 1982} (en banc).
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again the Court reversed the Third Circuit's decision. The Gourt held that the
Eleventh Amendment bars relief against state officers on the basis of state law,' "
The Court concluded that federal courts can give relief against state officers on
federal law grounds because of the importance of securing compliance with
federal law. Because the federal system has no such need to ensure enforcement of
state law, there is no reason to create an exception to the Eleventh Amendment
and allow suits against state officers on pendent state law claims in federal court.

Man}r commentators have criticized the Court’s reasoning in the Pennhurst
decision. ' 8° First, the holding in Ex parie Youngml — that officers who act illegally
are stripped of state anthority and may be sued in federal court— should apply no
less forcefully when the violation is of state as opposed to federal law. Young
distinguishes between the state and its officers, much as the common law
distinguishes between a principal and agent. The decision states that the agent,
the officer who acts illegally, is powerless to try to protect such actions by invoking
the immunity of the principal, the state.

Because state authority protects only lawful actions of state officers, it tollows
directly that a staie officer who violates state law also is stripped of state authority
for purposes of the Eleventh Amendment. This is exactly what the Third Circuit
held on remand in Pennhurst, concluding that it could give relief against state
officers hased on their violation of state statutes.'®® In fact, the basis for federal
relief is even stronger in Pennhurst than in Fx parte Young. In Young, the state
officer, the attorney general, was enforcing a statite adopted by the Minnesota
legislature; while in Pennhurst, the officers were violating a statute adopted by the
legislature. In Ex parte Young, the state authorized the officer’s conduct, while in
Pennhusst, it proscribed it. Thus, if there was no finding of state authority in Young,
then none existed in Pennhurst.

Second, the Court’s decision in Pennhurst substantially undermines the
attractiveness of the federal forum for litigants and might have the effect of
forcing many cases out of federal court. After Pennhusst, how should a litigant with
both federal and state claims against a state officer proceed? There are three
possible choices. One approach is to bring both the federal claims and the state
claims in state court, in which case the federal forum would be lost. Alternatively, a
litigant could bring the federal claims in federal court and the state clainis in state
court. This approach, however, risks having the federal claims completely barred
by res judicata should the state court decide its case first.'®” If a state court decides

179 465 U.S. at 120-121.

180 oy a more detailed discussion of the potential implications of Pennkurst, see Erwin
Chemerinsky, State Sovereignty and Federal Court Power: The Eleventh Amendment After
Pennhurst v. Halderman, 12 Hastings Const. L.Q). 643 (1985). For a defense of the Pennhurst
decision, see Ann Althouse, How 1o Build a Separate Sphere: Federal Courts and State Power, 100
Harv. L. Rev. 1485 (1987).

81 909 17.5. 123 (1908).

182 679 F.2d 647 (3d Cir. 1982) (en banc).

152 See, e.g., Migra v. Warren City School Dist, 465 U.S. 75 (1984); Kremerv. Chemical Constr.
Corp., 466 U.S. 461 (1982); Alien v. McCurry, 449 U.S. 90 (1980} (state court decisions are accorded
collateral estoppel and res judicata effects in federal court). See discussion in §8.10, infra.
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in favor of the defendant on the state law claims, the defendant could then go to
federal court and assert res judicata or collateral estoppel as a bar to a federal court
decision on the federal claims. Because the claims arise from the same subject
matter, and since all of the federal claims could have been raised in state court, all
litigants who split their claims after Pennfiurst, risk the res judicata bar if the state
court decides first.

The final possibility is for plaintiffs to file their claims sequentially — first
going to federal court and, if unsuccessful, then going to state court with the state
law claim. This approach, like splitting the claims, is wasteful of court and litigant
resources. Moreover, the federal court’s fact-finding would have collateral
estoppel effect in the state court proceeding.

Litigants secking to raise both federal and state claims against state officers in
federal court possibly still have a few avenues open to them after Pennhurst. One
way is to argue that Pennhurst does not preclude state claims based on a contention
that the state officer acted in excess of his or her authority. The Court in Pennhurst
said that sovereign immunity precludes injunctive relief “against state officials for
failing to carry out their duties under state statutes” or “on violations of state
statutes that command purely discretionary duties.”'®* The Court stated: “Since it
cannot be doubted that the statutes at issue here gave petitioners broad discretion
in operating Pennhurst, the conduct alleged in this case would not be ultra vires
even under the standards of the dissent's cases.”'®® Therefore, the Court in
Pennhurst does not address the situation in which the state officer violates a state
law that creates a nondiscretionary duty or acts in excess of lawful authority.
Accordingly, Pennhurst might be construed as not precluding pendent state law
claims against state officers in those circumstances.

An alternative way for litigants to bring state law claims into federal court after
Pennhurst is to argue that the state law in question gives rise to a liberty or property
interest protected by the due process clause of the Fourteenth Amendment.
Under procedural due process doctrines, state law can create both liberty and
property rights, either explicitly or by creating an expectation that gives rise to a
vested right.'®® For example, in Pennhurst, the court of appeals found that state
law required the state “to adopt the least restrictive environment approach for the
carc of the mentally retarded.”'® That is, under the Court’s approach to
procedural due process, the state law has created a liberty interest, and thus the
state’s violation of its own law constitutes a denial of liberty without due process.'®®
In this manner, it appears that some state law claims can be construed as federal

91 465 U.S. at 109-110.

85 . at 110-111.

'8 See, e.g., Paul v. Davis, 424 U.S. 693 (1976); Board of Regents v. Roth, 408 U.S. 564 (1972)
(state law defines the existence of property and liberty for the purposes of procedural due process).

87 463 U.S. a1 1951; sew also John P. Dwyer, Pendent Jurisdiction and the Eleventh Amendment,
75 Calill. L. Rev. 129 {(1987) (Pennberst should be understood as preventing only suits for structural
relief requiring ongoing lederal court supervision of state officers).

185 See, e.g., Mitchell v. Plummer, 1998 WL 381992 (N.D. CA.) Jackson v. Ylst, 921 F.2d 882, 886
(9th Cir. 1990); Toussaint v. McCarthy, 801 F.2d 1080 (9th Cir. 1986); Spruyette v. Walters, 753 I.2d
498 (6th Cir. 1985).
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claims and therefore can be brought into federal court, avoiding the need for
litigants to split their claims.

Suits Enforcing Federal Laws With Comprehensive Enforcement

In Seminole Tribe v. Florida,'® the Court recognized an additional exception
to Ex parte Young: State officers cannot be sued to enforce federal statutes that
contain comprehensive enforcement mechanisms. The Indian Gaming Regula-
tory Act provides that an Indian tribe may conduct gambling activities only in
accord with a valid compact between the tribe and the state where the tribe is
located.'” The law, enacted by Congress pursuant to its authority to regulate
commerce with Indian tribes, requires that states negotiate in good faith with
tribes for the formation of such compacts. The statute specifically authorizes suits
against states to enforce its provisions.'”!

The Seminole Tribe of Indians sued the State of Florida and its governor,
Lawton Chiles, for failing to negotiate to create a compact allowing gambling. The
Tribe offered two theories as to why the suit was not barred by the Eleventh
Amendment. First, a federal statute expressly abrogated the Fleventh Amend-
ment and authorized a suit against the state government. The Court’s rejection of
this argument, and its narrowing of the ability of Congress to override the
Eleventh Amendment, is discussed below in $§2.10.6.

Second, the Tribe argued that Ex parte Young permitted the suit against the
governor to enforce the federal statute. The Supreme Court carved a new
exception to Ex parte Young and held that a state officer cannot be sued to enforce a
federal law that contains a comprehensive enforcement mechanism. Chief Justice
Rehnquist, writing for the Court, stated: “[W]here Congress has prescribed a
detailed remedial scheme for the enforcement against a state of a statutorily
created right, a court should hesitate before casting aside those limitations and
permitting an action against a state officer based on £x parte Young.”'™* 'T'he Court
found that the Indian Gaming Regulatory Act contained a detailed remedial
scheme in that it provided for court-ordered negotiation and the submission of
claims to a mediator.

This aspect of the Seminole Tribe decision raises two questions: one descriptive
and the other normative. Descriptively, what is sufficient to justity a finding that a
statute has a detailed remcdial scheme sufficient to preclude suits against
individual officers under Ex parte Young? Chief Justice Rehnquist’s opinion offers
no criteria and little discussion to guide lower courts, It should be noted that the
primary enforcement mechanism in the Indian Gaming Regulatory Act was the
ability to sue states in federal court—a provision declared unconstitutional in
Seminole Tribe. Perhaps courts will analogize 10 a line of cases which hold that
§1983 cannot be used as a cause of action to enforce federal statutes that contain

¥ 517 UK. 44 (1996).
95 18,0, §27106D(IC).
191 95 U.S.C. §2710¢d)(7).
92 517 US. a 74.
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comprehensive enforcement mechanisms.'™ As discussed in §8.8, the Supreme
Court has interpreted this to be a narrow exception that applies when federal
statutes intend an alternative to court enforcement to ensure compliance.

Normatively, the question is whether this exception to Ex parte Young is
Justified. Young is based on the premise that state officers are stripped of authority
if they violate federal law. It is clearly established that suits against officers are
permitted for violations of both federal statutes and the United States
Constitution.'™* Therefore, under the reasoning of Young, a state officer is
stripped of state authority, and amenable to suit, for violating any federal law,
regardless of whether it has a detailed remedial scheme.

Moreover, the exception created by the Supreme Court assumes that
Congress can choose to eliminate suits against officers to enforce federal laws.
Even accepting this as true, the inquiry for each statute must be whether Congress
intended to allow or preclude federal court review; does the remedial scheme for
the law indicate that Congress wanted it to supplant suits in federal court for
enforcement? Congress clearly chose to permit federal court enforcement of the
Indian Gaming Regulatory Act as evidenced by its explicit authorization for suits
against state governments. Therefore, it is puzzling that the Court would find that
the remedial scheme in the statute evidences an intent by Congress to preclude
suits under Ex parte Young to enforce the statute in federal court.

Exception for Suits to Quiet Title to Submerged Lands

In fdaho v. Coeur d’Alene Tribe, the Court carved a new, quite narrow exception
to Ex parte Young: State officers cannot be sued (o quiet title to submerged ands.!?*
The case involved a dispute over whether the Tribe’s ownership of lands extends
to the banks and submerged lands of Lake Coeur d’Alene or is vested in the State
of Idaho. The Supreme Court found that the suit against the state was barred by
the Eleventh Amendment and that the suit against the state officials was precluded
because “if the tribe were to prevail, Idaho’s sovereign interest in its lands and
waters would be affected to a degree fully as intrusive as almost any conceivable
retroactive levy upon funds in its treasury.”" %" Justice Kennedy, writing this part of
the opinion on behalf of the Court’s majority, explained that “[t]he requested
injunctive relict would bar the state’s principal officers from exercising their
governmental powers and authority over the disputed lands and waters. The suit
would diminish, even extinguish, the state’s control over a vast reach of lands and
waters long deemed by the state to be an integral part of its territory.”'"”

193 See Middlesex County Sewage Authority v. National Sea Clammers Association, 433 U.S. 1
(1981).

4 Ser, e.g., Green v, Mansour, 474 U.S. at 68 {injunctive reliet is available to enfaree federal
laws).

195 591 US. 261 (1997).

196 14, at 287.

7 Id. at 282.
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On the one hand, Idaho v. Coeur d’Alene Tribe can be viewed as a narrow case,
involving an interest of particular importance to the State of ldaho. Indeed,
Justice Kennedy's opinion concluded by speaking of the case’s “particular and
special circumstances.”'®® On the other hand, the Court’s decision precludes the
Tribe from any federal court remedy for its claims; it can sue neither the state nor
its officers. Preclusion of federal court jurisdiction is especially troubling in this
context because of the special federal role in mediating disputes between Native
American tribes and state governments. Moreover, the case opens the door to the
Court finding other exceptions to Ex parte Young where the relief would have
significant impact on a state governmenit.

A Broader Exception to “Ex Parte Young?”

Justice Kennedy, in a part of the opinion in fdaho v. Coeur d’Alene Tribe joined
only by Chief Justice Rehnquist, urged a much hroader new exception to Ex parte
Young. Declaring Young “an obvious fiction,”'?” Justice Kennedy argued that state
officers should be subject to suit in federal court only in two narrow circumstances.
First, state officers could be sued if “there is no state fornm available to vindicate
federal interests.”??? Second, state officers could be sued in federal court when
there is a showing of a particular need for federal court interpretation and
enforcement of federal law. Justice Kennedy observed that this concern could lead
“to expansive application of the Young exception” and that there was no indication
that “states consented to these types of suits in the plan of the convention.”*"’
Justice Kennedy stated that such claims against state officers generally could be
brought in state court and noted that “[n]either in theory nor in practice has it
been shown problematic to have federal claims resolved in state courts.”?” Thus,
Justice Kennedy advocated a case-by-case balancing approach, with federal courts
exercising jurisdiction in a suit against a state officer only if there was a showing in
that instance that one of the above two circumstances was present.

TJustice Kennedy’s approach, had it attracted support from a majority of the
Court, would have radically altered constitutional litigation in the United States.
Virtually all constitutional challenges to state laws and state government actions,
now brought to federal court pursuant to Ex parte Young, would have been shifted
to state courts. Rarcly is a state forum unavailable and seldom under Justice
Kennedy’s approach could it be shown that there was a special need for federal
court review. Justice Kennedy's approach would do no less than largely overrule
Ex parte Young. Although this would have the virtue of furthering federalism by
expanding state immunity from federal court review, it would undermine state
accountability by eliminating the primary mechanism which is used to ensure state
compliance with federal law.

198 1 at 287,

199 14 at 270.

200

207 1d. at 274,

202 10 at 274-275.
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Seven Justices rejected Justice Kennedy’s attempt to reformulate Ex parte
Young. In an opinion concurring in the judgment, Justice 'Connor,
joined by Justices Scalia and Thomas, rejected replacing Young's bright-line
rule with a case-by-case balancing appr()ach.Q03 Additionally, the four dissenting
Justices — Justices Stevens, Souter, Ginsburg, and Breyer — also rejected Justice
Kennedy’s attempt to carve a new, dramatic cxception to Ex parte Young.2*

§2.10.5 Ways Around the Eleventh Amendment: Waiver

Is Waiver Consistent With a Limit on Subject Matter Jurisdiction?

A second major way around the Eleventh Amendment is the state waiving its
immunity and consenting to be sued in federal court. Although allowing such
waivers seems inconsistent with viewing the Eleventh Amendment as a restriction
on the federal courts’” subject matter jurisdiction, it is firmly established that “if &
State waives its immunity and consents to suit in federal court, the Eleventh
Amendment does not bar the action.” Permitting states to waive their Eleventh
Amendment immunit%f reflects the close relationship between the amendment and
sovereign immunity.””® Traditionally, sovereign immunity could be waived, and
that principle has carried over to Eleventh Amendment jurisprudence. Professor
Pagan suggests that “[wlhen a state consents to federal adjudication, it waives not
the lack of subject matter jurisdiction, which a litigant never can waive, but rather
the privilege of enforcing a limitation on the exercise of jurisdiction otherwise
possessed by the court.”®”” Although this distinction seems ephemeral and is not
followed in other areas of subject matter jurisdiction, nevertheless, the Supreme
Court consistently has held that consenting states may be sued in federal court.”*”

If a state waives its Eleventh Amendment immunity, then it may be sued
directly in federal court, even for retroactive relief to be paid out of the state
treasury. However, the Court has stated clearly that the “test for determining
whether a state has waived its [Fleventh Amendment] immunity from federal-
court jurisciction is a stringent one.”** In Edelman v. Jordan the Court declared
that a state will be deemed to have waived its immunity “only where stated ‘by the
most express language or by such overwhelming implications from the text as
[will] leave no room for any other reasonable construction.””*'?

0% Jd. at 288 (O’Conor, |., concurring and concurring in the judgment),

4 g oar 207 (Souter, J., dissenting).

205 Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 238 (1985).

208 John V. Orth, The Judicial Power of the United States: ‘Ihe Eleventh Amendment in
American History 123 (1987).

207 1ohn R. Pagan, Eleventh Amendment Analysis, 39 Ark. L. Rev. 447, 488-489 (1986).

20% See, e.g., Florida Dept. of Health & Rehabilitative Servs. v. Florida Nursing Home Assn., 450
U.S. 147, 149-150 (1981); Edelman v. Jordan, 4115 U.S. 651 {1974); Clark v. Barnard, 108 U.S. 456
(1883).

2 Atascadero State Hosp. v. Scanlon, 473 U.S. at 241,

19 415 U8, at 673 (citation omitred). See also Port Auth. Trans-Hudson Corp. v, Feeney, 405
U.S5. 209, 305-306 (1990).
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Explicit and Constructive Waivers

Two types of waivers exist: explicit waivers and constructive waivers. '1'o be
effective, an explicit waiver requires the state expressly to agree to be sued in
federal court. A state’s consent to be sued in its state courts is not suffictent to
constitute a waiver of its Eleventh Amendment immunity.”'" Nor is a state’s
general waiver of its sovereign immunity enough. For example, a state statute
authorizing the state to be sued “in any court of competent jurisdiction” is not an
adequate waiver of Eleventh Amendment immunity. '"*"'he Cowrt declared that
“la}lthough a State’s general waiver of sovereign immunity may subject it to suit in
state court, it is not enough to waive the immunity guaranteed by the Eleventh
Amendment.”?!® Rather, for a state statute or constitutional provision to
constitute a waiver of Eleventh Amendment immunity, “it must specity the
State’s intention to subject itself to suit in federal conrt.”®'* Thus, the Supreme
Court’s test is so stringent that it is quite unlikely that very many explicit state
waivers of Eleventh Amendment immunity will be found.

In Port Authority Trans-Hudson Corp. v. Feeney, the Court found an express
waiver by a state of its Eleventh Amendment immunity.?'” The issue in Feeney was
whether the Eleventh Amendment barred a suit against the Port Authority Trans-
Hudson Corporation (PATH), an entity created by New York and New Jersey to
operate transportation facilities. The Supreme Court assumed that PATH 1is a
state agency entitled to Eleventh Amendment immunity.

The Court concluded that the states had waived their Eleventh Amendment
immunity. Each state had adopted a law stating that it “consent [s] to suits, actions,
or proceedings of any form or nature at law, in equity, or otherwise . . . against the
Port Authority of New York.”*'® Although this provision alone was insufficient to
constitute a waiver because it did not consent 1o suit in federal court, there was
another provision that was specific. The venue provision stated that “the
foregoing consent is granted on the condition that venue ...shall be within a
county or judicial district, established by one of said States or by the United States,
and situated wholly or partially within the Port of New York District,”*"”
Because the venue provision was part of the same law that consented to suit and
because it clearly indicated that the states envisioned federal court litigation, the
Court found that it was sufficient to waive the states’ Eleventh Amendment
immunity.

2 Soe, e.g., Florida Dept. of Health & Rehabilitative Servs. v. Florida Nursing Home Assn., 450
LS. 147, 149-150 (1981).

212 Kennecott Gopper Corp. v. State Tax Commn., 327 U.S. 573, 578-580 (1946).

2% Arascadero State Hosp. v. Scanlon, 473 U.S. at 241.

21 14 aL 241 (emphasis in original).

213 495 1.5, 299 (1990).

216 4. at 306, quoting N.J. Stat Ann. §32:1-157 (1963); N.Y. Unconsol. Laws §7101 (McKinney
1979).

217 495 U.S. at 307, quoting N.J. Stat. Ann. $32:1-162; N.Y. Unconsol. Laws §7106 (McKinney
1979).
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Constructive Waivers Not Allowed

Alternatively, there is the possibility of directly suing a state in federal court
based on the state’s constructive waiver of its Eleventh Amendment immunity.
After some uncertainty in the law, it now appears that constructive waivers are
disfavored and rarely will be found by the Court. As Justice Rehnquist declared,
writing for the majority in Edelman v. Jordan, “Constructive consent is not a
doctrine commonly associated with the surrender of constitutional rights and we
see no place for it here.”?!®

The height of the doctrine of constructive consent was in Parden v. Terminal
Railway of Alabama State Docks Department.®'” The issue in Parden was whether the
state could be sued for violating provisions of the Federal Employers’ Liability Act
in the operation of a state railroad. The Court held that the state’s choice to
operate a railroad in light of the federal statute reflected constructive consent by
the state to be sued in federal court. Although the state had said explicitly it did
not consent to be sued, waiver was nonetheless found. Justice Brennan, writing for
the majority, stated:

Our conclusion is simply that Alabama, when it began operation of an interstate
railroad approximarely 20 years after enactment of the FELA, necessarily
consented to such suit as was authorized by that Act. By adopting and ratifying
the Commerce Clause, the States empowered Congress to create such a right of
action against interstate railroads; by enacting the FELA in the exercise of this
power, Congress conditioned the right to operate a railroad in interstate
commerce upon amenability to suit in federal court as provided by the Act; by
thereafter operating a railroad in interstate commerce, Alabama must be taken
to have accepted that condition and thus to have consented to suit,??°

Four Justices dissented, arguing that constructive waiver should be found only if
there is an explicit statement from Congress that they intended to make states
liable if they engaged in particular activities.

Subsequently, in Employees of the Department of Public Health & Welfare v.
Department of Public Health & Welfare, the dissenting position in Parden was
adopted by a majority of the Court.®! The Employees case involved a suit against
the State of Missouri to enforce the state’s compliance with the Fair Labor
Standards Act, which had been amended to apply to state and local governments.
The majority distinguished Parden on the grounds that whereas states have a
choice whether or not to operate railroads, they have little discretion in deciding
whether to provide basic public services like public hospitals and police

218 Kdelman v, Jordan, 415 U.S. 651, 653 (1974). Tt is interesting that Justice Rehnquist

analogizes a state’s Eleventh Amendment immunity to an individual’s constitutional rights.

19377 US. 184 (1964). The Supreme Court overruled Parden in Welch v, Fexas Dept. of
Highways & Pub. Transp., 483 U.S. 468 (1987). Welch is discussed, in detail, at text accompanying
notes 225-227, infra.

220 377 US. at 192,
23 411 U.S. 279 (1973).
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protection, Especially absent a clear declaration from Congress that it intended to
make states liable for violations of the Act, there is no basis for finding a
constructive watver,”

The Court’s refusal to find constructive waivers became even clearer a year
after the Employees decision in Edelman v. Jordan.” In addition to trying to avoid
the Eleventh Amendment by sumg the state officers,?** the plaintitfs also claimed
that Illinois had waived its immunity to suits over its welfare program by voluntarily
choosing to receive federal [unds. Under the Social Security Act, states are not
obligated to participate in the program of Aid to the Aged, Blind and Disabled. If,
however, a state decides to participate, it receives federal funds but must comply
with federal standards. The Court said that there was not a sufficient declaration of
Congress’s desire to permit suits against states in federal courts when states choose
to receive federal welfare monies. The Court concluded that the “mere fact that a
State participates in a program through which the Federal Government provides
assistance for the operation by the State of a system of public aid is not sufticient to
establish consent on the part of the State to be sued in the federal courts.”**?

The holding in Edelman has been reaffirmed and applied by the Court in
rulings that a state does not waive its Eleventh Amendment immunity by receiving
federal funds under the Rehabilitation Act of 1973722% or by agreeing 1o be bound
by the requirements of the federal Medicaid Act.2¥7

In 1987, the Supreme Court explicitly overruled its earlier decision in Parden.
In Welch v. Texas Department of Highways & Public Transportation, the Court
considered whether the Jones Act can be the basis for state liability in federal
court.**® The Jones Act is a federal statute creating remedies for injured seamen
like those for injured railroad employees involved in the Parden case. Welch was
injured while working for the State of Texas on the docks and sued to recover for
his injuries.

The Supreme Court held that the Fleventh Amendment barred Welch’s suit
against T'exas. The Court stated that “Congress has not expressed in unmistakable
statutory language its intention to allow States to be sued in federal court under
the Jones Act.”**” The Court emphasized that waiver will be found only if
Congress clearly and unequivocally expresses its intent to make states liable. 'The
Court declared that Parden was overruled to the extent that it was inconsistent with
its holding in Welch.**

222 Jd. a1 285, Justices Brennan and Marshall wrote dissenting opinions, in which they set out
their views of the Fleventh Amendment, including the view that the Eleventh Amendment does not
prevent a citizen's suit against his or her own siate and that the Ileventh Amendment is a
reinstatement of common law immunity.

223 415 US. 651 (1974).

224 This aspect of Edelman v. Jordan is discussed in §2.10.4.2, supra.

#5415 US. at 673

228 Atascadero State Hosp. v. Scanlon, 473 US, 234 (1985).

227 Florida Dept. of Health & Rehabilitative Servs. v. Florida Nursing Home Assn., 450 U.S. 147
(1981).

228 ywelch v. Texas Dept. of Highways & Pub. Transp., 483 U.S. 468 (1987).

204 ar 475,

290 74, at 476.

221




Chapter 2. The Federal Judicial Power

However, subsequent to Welch, the Supreme Court held that Parden was
overruled only insofar as its holding that FELA constituted a waiver of the
Eleventh Amendment. The Court ruled that suits still may be brought against
states in state courts under FELA %

In College Savings Bank v. Florida Prepaid Postsecondary Expense Board, the
Supreme Court, in a 5 to 4 decision, again ruled that there is no constructive
waiver of the Eleventh Amendment.**? Coliege Savings Bank is a company that
devised a system for students to use to save money for their college education.
Florida Prepaid, a Florida state agency, copied this system. College Savings Bank
sued for patent infringement and for deceptive business practices in violation of
the Lanham Act.”™* In College Savings Bank v. Flovida Prepaid, the Court dealt with
the latter claim and rejected the argument that the state had waived its sovereign
immunity by engaging in the impermissible conduct. Justice Scalia, writing for the
Court, stressed that there is no such thing as constructive waiver of the Eleventh
Amendment.

In short, constructive waiver of Eleventh Amendment immunity is virtually
nonexistent. If it ever will exist, it will be in situations where Congress indicates a
clear intent to make states liable in federal court if they engage in a particular
activity, and then a state voluntarily chooses to engage in that conduct.** The
congressional desire to make states liable must be in “unmistakable language in
the statute itse”®*® and it must be an area where the state realistically could
choose nol to engage in the activity.**°

Nonetheless, there are important, unresolved questions concerning waivers.
For example, is the removal of a case from state to federal court a waiver? The

Supreme Court addressed, but did not fully resolve the issue in Lapides v. Board of

Regents of University System of Georgia.**” 'he Court began by stating that the issue
before it was “whether the State’s act of removing a lawsuit from state court to
federal court waives immunity.”g38 The Court declared, “We hold that it does,” but
actually only decided a much narrower question: that a state’s choice to remove a
case from state to federal court is a waiver where there are state law claims and the
state has waived its immunity as Lo these claims in state court. However, the
reasoning in Justice Breyer’s majority opinion has broader implications. He
explained that “[i]t would seem anomalous or inconsistent for a State both (1) to
invoke federal jurisdiction, thereby contending that the ‘Judicial power of the
United States” extends to the case at hand, and (2) to claim Eleventh Amendment

**! Hilton v. South Carolina Public Railways Commn., 502 U.S. 197, 202 (1991).

2% 527 .S, 666.

#3914 separate decision, Florida Prepaid Postsecondary Education Expense Board v. College
Savings Bank, 119 §. Ct. 2199 (1999), the Court held that the state could not be sued {or patent
infringement because Congress lacked the authority to permit such suits. This decision is discussed
below.

1 Pagan, supra note 106, at 491-492. See also Kit Kinports, Implied Waiver Alter Seminole
1ribe, 82 Minn. L. Rev. 793 (1998).

#1473 U.S. at 243,

#6 pagan, supra note 106, at 494-495.

7 555 U.S. 467 (2002).

B8 1. at 1642,
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immunity, thereby denying that the ‘Judicial power of the United States’ extends
to the case at hand.”®*® This would suggest that a state’s invoking federal
jurisdiction by removing a case from state to federal court is awaiver of sovereign
immunity, but the issue has not yet been resolved by the Supreme Court.

A similar unresolved question is whether a state’s participation in pretrial
proceedings is a waiver?”*” Underlying these questions are issues concerning who
within the state may waive its sovereign immunity; can the state attorney general
do this, such as by removal, or can waiver be done only by a state legislature? These
are questions sure to be addressed by the Supreme Court in the near future,

§2.10.6 Ways Around the Eleventh Amendment: Suits Pursuant
to Federal Laws

Should Congress Be Able to Abrogate the Eleventh Amendment?

Many scholars have argued that Congress should be able to override the
Eleventh Amendment and authorize suits against states in federal court. For
example, Professors John Nowak and Laurence Tribe wrote articles contending
that the Eleventh Amendment is a limit on the federal judiciary’s powers, not on
Congress’s authority.?! Both argue that questions of federalism are best resolved
through the political process; therefore, Congress should have authority to
balance federal and state interests and, where necessary, create state hability in
federal court.”*

Additionally, if the Fleventh Amendment is viewed as reinstating common
law immunity,”* then federal laws can authorize suits against the states because
statutes can override the common law and federal statutes are supreme over the
states.”*? Similarly, it the Eleventh Amendment is solely a prohibition of diversity
suits against states in federal court, then states may be sued pursuant to any
congressional statute.”*” But if the Eleventh Amendment is viewed as a limit on

9 1d. ar 1643,

240 i1l v. Blind Industries and Services of Maryland, 179 F.8d 754 (9th Cir, 1999). Participation
in pretrial proceedings in federal court is a waiver of sovercign immunity.

Y g John E. Nowak, The Scope of Congressional Power to Create Causes of Action Against
State Governments and the History of the Eleventh and Fourteenth Amendments, 75 Colum. L. Rev.
1413 (1973); Laurence H. Tribe, Intergovernmental Immunities in Litigation, Taxation, and
Regulation: Separation of Powers Issues in Controversies About Federalism, 89 Harv. L. Rev. 682
(19786).

292 por a criticism of the Nowak and Tribe positions, see Martha A, Field, The Eleventh
Amendment and Other Sovereign Immunity Doctrines: Congressional Imposition of Suits upon the
States, 126 U, Pa. L. Rev. 1203, 1258-1261 (1978).

243 900 discussion in §2.10.1, infra.

244 Por a development of this position, see Field, sufra note 238, at 1253-1257.

245 See, e.g., William A, Fletcher, A Historical Interpretation of the Elevenith Amendment: A
Narrow Construcsion of an Affirmative Grant of Jurisdiction Rather Than a Prohibition Against
Jurisdiction, 33 Stan. L. Rev. 1033 (1983).
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federal court subject matter jurisdiction, then, under traditional constitutional
principles, statutes should not be able to authorize suits against the states. It has
been established since Marbury v. Madison that Congress may not expand federal
jurisdiction beyond the outer boundary created by the Constitution.**®

The current law is that Congress may authorize suits against state
governments only when it is acting pursuant to §5 of the Fourteenth Amendment.
Congress may not override the Eleventh Amendment when acting under any
other constitutional authority.

Statutes Adopted Under §5 of the Fourteenth Amendment

The seminal case holding that Congress can make states liable to suit in
federal court pursuant to its powers under the post-Civil War amendments was
Fitzpatrick v. Bitzer ** Fitzpatrick involved a suit brought directly against a state
government pursuant to Title VII of the Civil Rights Act of 1964, which prohibits
employment discrimination. Congress applied Title VII to the states pursuant to
its powers under §5 of the Fourteenth Amendment. The Court reasoned that the
Fourteenth Amendment specifically was intended to limit state sovereignty, and
therefore congressional legislation under the Fourteenth Amendment can
authorize suits directly against the states in federal court. Justice Rehnquist,
writing for the majority, stated:

When Congress acts pursuant to §5, not only is it exercising legislative authority
that is plenary within the terms of the constitutional grant, it is exercising that
authority under one section of a constitutional Amendment whose other
sections by their own terms embody limitations on state authority. We think
that Congress may, in determining what is “appropriate legislation” for the
purpose of enforcing the provisions of the Fourteenth Amendment, provide for
private suits against States or state officials which are constitutionally
impermissible in other contexts.”*®

Soon after Fitzpatrick, the Supreme Court held, in Hutto v. Finney, that states
may be sued for attorneys’ fees pursuant to 42 U.S.C. §1988, a statute allowing
successful plaintiffs in civil rights cases to recover attorneys' fees.”*? Despite the
absence of an explicit anthorization of suits against states in that statute, the Court
said attorneys’ fees against states arc appropriate because of the clear congres-
sional intent to include states and the statutory language that seemingly allows
attorneys’ fees to be awarded against all defendants.™"

246 5 U.S. (1 Granch) 187 {1803).

7497 U.S, 445 (1076).

% 1d. at 456,

49 437 U.S. 678 (1978). In Hulle, the Court also said that attorneys’ fees are permissible as a
form of ancillary relief, See discussion in §2.10.4.2, supra.

230 497 U.S. a1 693-698. Hulto was reaffirmed in Missouri . Jenking, 491 U S, 274, 284 (1489)
{"We reaffirm our holding in Hutto v. Finney that the Eleventh Amendment has no application o an
award of attorneys’ fees, ancillary to a grant of prospective relief, against a state.”).
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In subsequent cases, the Supreme Court has required Congress’s intent to be
very explicit in order to override state sovereignty pursuant to the Fourteenth
Amendment. In Quern v. Jordan, the Court discussed whether 42 U.S.C. §1933
overrides the Eleventh Amendment.*' Section 1983 is the basic civil rights law,
creating an action in federal court against those acting under color of state law who
violate the Gonstitution or federal laws.2%? If §1983 suits are not barred by the
Eleventh Amendment, then any allegation of a state violation of federal law,
statutory or constitutional, could be brought into federal court.

In Quern v. Jordan, Justice Rehnquist concluded that although §1983 was
adopted pursuant to §5 of the Fourteenth Amendment, there was insuthcient
indication of an express congressional desire to make state governments liable
under that statute. Justice Rehnquist wrote:

[Section] 1983 does not explicitly and by clear language indicate on its face an
intent to sweep away the immunity of the States; nor does it have a history
which focuses directly on the question of state liability and which shows that
Congress considered and firmly decided to abrogate the Eleventh Amendment
immunity of the States.”?

Justices Brennan and Marshall vehemently disagreed with this part of Justice
Rehnquist’s opinion, although they concurred in the result that it was permissible
to compel Illinois to send notification to those who had been wrongfully denied
welfare benefits. First, they argued that it was unnecessary to reach the question in
Quern of whether §1983 overrides the Eleventh Amendment because the Court
already had ruled that the notice ordered by the district court did not violate the
Fleventh Amendment.*®* Thus, the majority’s discussion of the relationship of
§1983 to the Eleventh Amendment is completely unnecessary to the result and 1s
therefore dicta. Second, the dissent objected to Justice Rehnquist’s reliance on
Alabama v. Pugh®™® as authority that §1983 does not override the Eleventh
Amendment because that question had not been briefed or argued in Pugh.®™
Third, and perhaps most importantly, the dissenters argued that §1983 was meant
to override state sovereignty and that the states ave persons for purposes of
liability under §1983.2°7 Nonetheless, the Supreme Court subsequently stated
that the “holding” in Quern was that §1983 does not abrogate the Eleventh
Amendment.?™ In fact, the Supreme Court held that Eleventh Amendment
principles mean that states may not even be sued in state court under §198%.2%°

251 440 U.S. 332 (1979).

252 Gection 1983 is discussed in detail in Erwin Chemerinsky, Federal Jurisdiction (4th ed.
2003), ch. 8.

#9% 440 1S, at 345.

254 440 U.S. at 350 (Brennan, J., dissenting).

255 438 U.S. 781 (1978).

256 440 UU.S. at 354 (Brennan, J., dissenting).

257 1d. at 354-366. For criticisms of Quern v. jordan, see Bruce McBirney, Note, Quern v.
Jordan: A Misdirected Bar to Section 1983 Suits Against States, 67 Calif. L. Rev. 407, 420-427 (1979).

258 pennhurst State School & Hosp. v. Halderman, 465 U.S. 89, 99 (1984).

2539 will v. Michigan Dept. of State Police, 491 U.S, 58 (1989), discussed in §8.7, infin.
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Thus, although Congress may override the Eleventh Amendment pursuant to
statutes adopted under §5 of the Fourteenth Amendment, there must be a clearer
expression of congressional intent than existed for §1983. However, as Hutto
indicates, the expression of congressional intent does not have to be in the text of
the statute. Section 1988, in its text, does not expressly authorize attorneys’ fees
against states, but the Court found that the legislative history was sufficiently clear
to permit this.

Statutes Adopted Under Other Congressional Powers

In 1996, in Seminole Tribe of Florida v. Florida, the Supreme Court held that
Congress may abrogate the Eleventh Amendment only when acting under its §5
powers and not under any other constitutional authority.*® This overruled a
series of cases decided in the late 1980s in which the Supreme Court held that
Congress may authorize suits when acting pursuant to other constitutional powers
so long as the federal law, in its text, clearly and expressly permits federal court
Jurisdiction over state governments.

This principle, overruled in Seminole Tribe, was first expressed in Atascadero
State Hospital v. Seanlon, where the Supreme Court refused to allow suits against a
state pursuant to the Rehabilitation Act of 1978.%°! The Act prohibits employment
discrimination against an “otherwise qualified” “individual with handicaps” by any
recipient of federal assistance.?®® There was strong evidence from the legislative
history that Congress intended for states to be liable under the Act. Nonetheless,
the Court, in a 5 to 4 decision, refused to allow a suit against the State of California
on the grounds that Congress was not sufficiently explicit concerning its desire to
make states liable in federal courts. The Court stated:

We ... affirm that Congress may abrogate the States’ constitutionally secured
immunity from suit in federal court only by making its intention unmistakably
clear in the language of the statute....A general authorization for suit in
federal court is not the kind of unequivocal statutory language sufficient to
abrogate the Eleventh Amendment. When Congress chooses to subject the
States to federal jurisdiction, it must do so specifically.**?

20 517 U.S, 44 (1996).

261 473 1.5, 234 (1985). In Atascadero, the Court also discussed the requirements for a state’s
waiver of its Eleventh Amendment immunity, an aspect of the case discassed in §2.10.5, supra.

202 99 U.S.C. §794 (1985). Rehabilitation Act Amendments of 1986, Pub. L. No. 99-506, 100
Stat. 1810, 29 U.S.C. §794 (1985) (The Amendments replaced each occurrence of the words
“handicapped indlividual” with the words “individuals with handicaps.”). See also 1986 U.S. Code
Gong. & Admin. News 3471, 3487,

5% 478 U.S. at 243, The dissenting Justices argued that the Eleventh Amendment should be
regarded only as limiting diversity suits against state governments; thus, all actions pursuant o
federal statutes present federal questions and would be allowed to proceed in federal court. 473 U S,
at 247-248 (Brennan, J., dissenting}. This aspect of the Atascadere dissent is discussed in §2.10.5,
supra.
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In Pennsylvania v. Union Gas Co.,2°" the Supreme Court held that Congress
may authorize suits against states, so long as the law does so expressly in its text. In
Pennsylvania v. Union Gas Co., the Supreme Court confronted two questions: (1)
Does the Comprehensive Environmental Response, Compensation, and Liability
Act of 1980 (CERCLA),** as amended by the Superfund Amendments and
Reauthorization Act of 1986 (SARA), authorize suits against state governments in
federal court?®®® (2) If so, does Congress, when legislating pursuant to the
commerce clause, have the authority to create such state government liability?

The Court answered both questions affirmatively, However, the Court did so
without a majority opinion and was very splintered. Four Justices — Justices
Brennan, Marshall, Blackmun, and Stevens —concluded that the statute permits
suits against states””’ and that Congress may authorize such litigation under its
commerce power.”®® These Justices ruled that CERCLA expressly defines
“persons” to include states and other parts of the statute explicitly exclude states
where Congress wanted to protect them trom liability.

Three Justices-Chief Justice Rehnquist and Justices O’Connor and
Kennedy —concluded that CERCLA did not expressly authorize suits against
state governments.”® Moreover, these Justices stated that even if CERCLA
authorized such suits, the federal courts lacked jurisdiction because Congress
could not override the Eleventh Amendment pursuant to its commerce power.””"

Justice White agreed with the dissenters that the statute was not sufficiently
specific to permit state governments (o be sued in federal court. He reasoned that
federal courts lacked jurisdiction because CERCLA “did not include an
unmistakable declaration of abrogation of state immunity.”*”! However, Justice
White agreed with Justices Brennan, Marshall, Blackmun, and Stevens that
Congress has the constitutional power to abrogate the states’ immunity pursuant
to its commerce power. In a short paragraph, Justice White stated that he
concurred in the conclusion, although he said “I do not agree with much of
[Justice Brennan’s] 1'ea5()ning.”272

Justice Scalia’s position was exactly the opposite of Justice White's. Justice
Scalia stated that he believed that CERCLA clearly expressed a desire to impose
liability on state governments in federal court. However, he forcefully argued that

264 491 US. | (1989).

9 642 U.S.C. §9601.

#5100 Star. 1613 (to be codified as 42 U.S.C. §9601).

267 Union Gas, 491 US. au 13 (Congress intended to permit suits brought by private citizens
against the state under CERCLA).

265 17 at 19 (Congress may abrogate states’ immunity from suit when legislating pursuant to the
plenary powers granted it by the Constitution).

259 These three Justices concurred in Justice Whire's opinion stating that CERCLA did not
clearly authorize suits against state governments in federal court. 7d. at 50 (White, ]., concurring).

#70 These three Justices concurred in Justice Scalia’s opinion that Congress may not, pursuant
to its commerce power, abrogate a state’s Eleventh Amendment immunity. Id. at 42 {Scalia, J.,
concurring in part and dissenting in part).

270 Id. at 46-47 (White, J., concurring) (emphasis in original).

212 14, aL 57 (White, J., concarring).
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Congress should not be able to authorize suits against states under the commerce
clause.*"™

Thus, there were five votes that CERCLA permits states to be sued for
monetary liability in federal court: Justices Brennan, Marshall, Blackmun,
Stevens, and Scalia. There also were five votes that Congress, acting pursuant
to its commerce clause authority, can create such federal court jurisdiction:
Justices Brennan, Marshall, Blackmun, Stevens, and White. 274

Thus, Pennsylvania v. Union Gas clearly held that Congress could override the
Eleventh Amendment pursuant to any of its constitutional powers, so long as the
law was explicit in its text in authorizing suits against state governments. This was
overruled in Seminole Tribe. As described earlier, Seminole Tribe involved a suit
under the Indian Gaming Regulatory Act which required that states negotiate with
Indian Tribes to form compacts to allow gambling on Native American land. The
Act specificall ly authorized suits against states in federal court as an enforcement
mechanism.”

The Supreme Court held that the federal statute authorizing suits against
states in federal court was unconstitutional, Congress may authorize suits against
states only when acting pursuant to §5 of the Fourteenth Amendment and not
pursuant to other federal powers, such as the Indian commerce clause. Chief
Justice Rehnquist, writing for the majority in the 5 to 4 decision, emphasized that
Penmylva,m(z v. Union Gas was a plurality opinion. Chief Justice Rehnquist declared
that “[tihe plurality’s rationale...deviated sharply from our established feder-
alism jurisprudence and essentially eviscerated our decision in Hans.”?’® The
Court concluded: “Reconsidering the decision in Union Gas, we conclude that
none of the polmles underlying stare decisis require our continuing adherence of
its holding.”?’

Seminole Tribe produced a heated debate among scholars.””® Many questions
can be raised about the decision. First, was the Court justified in overruling the

7 14 at 42 (Scalia, ]., concurring in part and dissenting in pare).

*™ In two cases decided the same Term, the Court applied Pennsylvania v. Union Gas, but
found that Congress had not authorized suits against the states. In Dellmuth v. Muth, 491 U.S. 225
(1989), the Court ruled that states cannot be sued in federal court pursuant to the Education for all
Handicapped Children Act, a federal law that ensares that disabled children may receive a free public
education appropriate for their needs. The Supreme Court, in a 3 to 4 decision, ruled that the Act
dees not authorize sutts against state governments in federal court.

In Hoffman v. Connecticut Department of Income Maintenance 492 U.S. 96 (1989), by the same
5 to 4 margin, held that states could not be sued in federal court pursiant 1o the then-existing
provisions of the Bankruptey Code.

27 95 11.8.C. §2710(d)(7).

6517 US. at 45,

=77 1d at BG.

278 e, a.g., Vicki Jackson, Seminole Tribe, the Eleventh Amendment, and the Potential
Evisceration of Ex parte Young, 72 N.Y.U. L. Rev. 495 (1997); Carlos Manual Vasquez, What is
Eleventh Amendment Immunity?, 106 Yale L.J. 1683 (1997); Herbert Hovenkamp, Judicial
Restraint and Constitutional Federalism: The Supreme Court’s Lopez and Seminole Tribe Decisions,
96 Colum. L. Rev. 2213 (1996); Daniel |. Meltzer, The Seminole Decision and State Sovereign
Immunity, 1996 Sup. Ct. Rev. 1; Henry Paul Monaghan, The Sovereign Immunity “Exception,” 110
Harv. L. Rev. 102 {1996).
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earlier, recent decisions that Congress could authorize suits against states under
any constitutional power? What, after all, had changed in the seven years since the
earlier rulings? 1 he obvious answer is that in the intervening several years, Justice
Thomas joined the Court, and he joined with the four dissenters in Pennsylvania v.
Union Gas— Chief Justice Rehnquist and Justices O’Connor, Kennedy, and
Scalia—to create the majority to overrule it. The issue in evaluating Seminole
Tribe, in part, is about the proper role of stare decisis.

Second, is there a meaningful distinction between Congress’s authority under
§5 and other constitutional powers? The majority claims that §5 is different
because it was meant as a limit on states and that the Fourteenth Amendment
modifies the previously enacted Eleventh Amendment. The dissent argues that
there is nothing in the history of the Fleventh Amendment that sugg_ests that it was
meant to preclude suits against states pursuant to federal statutes. ’® The dissent
maintains that states consented to the exercise of congressional power in ratifying
the Constitution.

Third, and most fundamentally, Seminole Tribe raises basic questions about
federalism. Should the protection of state governments be left to Congress and
should the need to ensure state compliance with federal law justify altowing
Congress to authorize suits against states in federal court? This was the view
underlying cases such as Pennsylvania v. Union Gas. Or is it the role of the Supreme
Court to protect state sovereignty, especially from congressional encroachment?
This is the assumption of Seminole Tribe. Ultimately, it is a choice about the
meaning of federalism and the respective roles of Congress and the Supreme
Court in defining and protecting it.

Which Statutes Were Enacted Under §5 of the Fourteenth
Amendment?

The key question after Seminole Tribe is whether a statute was enacted under
§5 or under another congressional power. A state can be sued in federal court only
if the Court concludes that the law was enacted under §5. Often statutes, in their
text and legislative history, are unclear about the constitutional basis for
Congress’s action.

The scope of Gongress's power under §5 of the Fourteenth Amendment is
discussed in detail in §3.6.2, and its power to authorize suits against state
governments is considered in §3.7. By way of brief summary, because this is
discussed in detail in the next chapter, in City of Boerne v. Flares, the Court shargly
limited the scope of Congress’s power under §5 of the Fourteenth Amendment. 80
The Court ruled that pursuant to §5, Congress only may provide remedies for
rights recognized by the courts and that Congress may not create new rights or
expand the scope of rights. Any law must be narrowly tailored to solving
constitutional violations; it must be “proportionate” and “congruent” to

2 517 US. at 111 (Souter, J., dissensing).
80 521 U.S. 507 (1997).
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preventing and remedying constitutional violations. The Court declared the
Religious Freedom Restoration Act unconstitutional as exceeding the scope of
Congress’s power under §5 of the Fourteenth Amendment. City of Boerne v. Flares
makes many laws enacted under §b potentially vulnerable to constitutional
challenge. Therefore, if a Court concludes that a federat law was adopted under
§5, a state may be sued for violating it, but there is a significant chance that the
constitutionality of the law might be challenged under City of Boerne v. Flaves.

The Court has so far applied this limit on Congress’s §5 powers in five cases
concerning statutes authorizing suits against state governments. These cases are
discussed in detail below in §3.7 which discusses the scope of Congress’s power
under §5. In three of the cases — Florida Prepaid Postsecondary Education Expense
Board v. College Savings Bank,*®! Kimel v. Flovida Board of Regents,”™* and University
of Alabama v. Carrett®™ — the Court in 5 to 4 decisions found that a law adopted by
Congress exceeded the scope of Congress’s §5 power and thus could not be used
to sue state governments. In the two most recent cases — Nevada Department of
Human Resources v. Hibbs*™" and Tennessee v. Lane®™™ — the Court found that laws
were within Congress’s §5 powers because they involved claims that would receive
heightened judicial scrutiny under equal protection and due process.

In Florida Prepaid, the Court held that a federal law authorizing suits against
states for patent infringement exceeded the scope of Congress’s §5 authority.
The Court said that the law was not “proportionate” or “congruent” because of the
absence of proof of a pattern of such violations by state governments. In Kimel, the
Court ruled that state governments could not be sued for violating the Age
Discrimination in Employment Act. The Court held that the law prohibits much
more than the Constitution, since age discrimination receives only rational basis
review, and that the legislative record did not document a pattern of
unconstitutional age discrimination by state governments. In Garrett, the Court
held that state governments cannot be sued for violating Title I of the Americans
with Disabilities Act, which prohibits employment discrimination based on
disability and requires that employers make reasonable accommodations for
disabilities. As in Kimel, the Court found that the taw prohibits much that would
not violate the Constitution, because disability discrimination receives only
rational basis review under equal protection. The Counrt said that the legislative
record did not sufficiently document unconstitutional discrimination by state
governments against the disabled in employment to make the law “proportionate”
or “congruent” to the problem.

In sharp contrast, in Hibbs, the Supreme Court held that state governments
could be sued under the family leave provisions of the Family and Medical Leave
Act. Ina 6 to 3 decision, with the majority opinion written by Chief Justice William

281 9% 11.8. 627 (1999).
282 598 11.8. 62 (2000).

283 53] U8, 3536 (2001).
284 538 U8, 721 (2008).
194 8. G 1978 (2004).
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Rehnquist, the Court said that the law was intended to prevent gender
discrimination because Congress was concerned that due to social roles women
would suffer more than men in the workplace from a lack of family leave. Since
gender discrimination, unlike age or disability discrimination, receives heigh-
tened scrutiny under equal protection, the Court said that Congress had greater
authority to legislate under §5 and the law thus could be used to sue the state
government.

Similarly, in Tennessee v. Lane, the Court held that state governments may be
sued for discriminating against people with disabilities, pursuant to Title I1 of the
Americans with Disabilities Act, with regard to the fundamental right of access to
the courts. Justice Stevens, writing for the Court, emphasized that there is a well
established fundamental right of access to the courts and that Congress may
enforce it by authorizing suits against state governments. The Court left open the
issue of whether states may be sued for other violations of Title IT, which prohibits
state and local governments from discriminating a§ainst people with disabilities
in government programs, services, and activities.?%"

Together Lane and Hibbs establish that Congress has more authority to act
under §5 of the Fourteenth Amendment, and thus to authorize suits against state
governments, when it is dealing with claims of discrimination or violations of
rights which receive heightened scrutiny. The key normative question, discussed
more fully in §3.7, is whether it makes sense for Congress’s power under §5 to
depend on the level of judicial scrutiny the Court has attached to the claim. Also, it
must be remembered that Hibbs was a 6 to 3 decision with both Rehnquist and
(’Connor in the majority, while Lane was 5 to 4 with O’Connor in the majority.
Thus, this principle could change in the near future

After these cases, courts will need to consider many other federal laws and
whether they fit within the scope of Congress’s §6 powers and can be used to sue
state governments. It should be remembered, however, that even if state
governments cannot be sued for violating these statutes, enforcement still is
possible via suits against individual state officers and in actions by the {ederal
government. The underlying question is whether this is sufficient or whether suits
against state governments are necessary for adequate enforcement. Ultimately, as
with everything discussed in this section, the issue is over the appropriate balance
between the desire for state immunity and the need for state accountability.

286 As this book goes Lo press, the Supreme Court has beflore it United States v. Georgia, 120 Fed.
Appx. 785 (1 1th Cir. 2004), cert. granted, 125 8. Ct. 2256 (2003), posing the issue of whether sovereign
immunity bars suits against state governments by prisoners suing pursuant to Title IL.
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§3.1 THE DOCTRINE OF LIMITED FEDERAL LEGISLATIVE
AUTHORITY

Congress Must Have Express or Implied Powers

A basic principle of American government is that Congress may act only if
there is express or implied authority to act in the Constitution; states, however,
may act unless the Constitution prohibits the action. Article 1 of the Constitution,
which creates the federal legislative power, begins by stating: “All legislative
powers herein granted shall be vested in a Congress of the United States which
shall consist of a Senate and House of Representatives.” Additionally, the Fenth
Amendment declares: “The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States
respectively, or to the people.”

Therefore, in evaluating the constitutionality of any act of Congress, there are
always two questions. First, does Congress have the authority under the
Constitution to legislate? Second, if so, does the law violate another constitutional
provision or doctrine, such as by infringing separation of powers or interfering
with individual liberties? In contrast, when evaluating the constitutionality of a
state law, there is a single question: Does the legislation violate the Constitution?

Put another way, a key difference between federal and state governments is
that only the latter possess the police power. The police power allows state and
local governments to adopt any law that is not prohibited by the Constitution,

There are a few areas where Congress does have the police power. Most
notably, when Congress legislates for the District of Columbia or the territories, it
possesses the same police power that state governments exercise.

The Reality of Broad Federal Powers

Yet, this classic formulation of governmental powers does not fully reflect the
reality of the federal government’s authority. As described below, after 1937, the
Supreme Court accorded Congress broad authority to regulate under constitu-
tional provisions such as the commerce clause, the spending power, and the
Reconstruction Amendments (the Thirteenth, Fourteenth, and Fifteenth Amend-
ments). For example, as considered in detail below, from 1957 until 1995, not a
single federal law was declared unconstitutional as exceeding the scope of
Congress's commerce power.' Undoubtedly, the Supreme Court’s expansive
interpretation of congressional authority was, in part, based on a perceived need
for a strong national government to deal with the problems of the twentieth
century and, in part, a reaction to the intense criticism of the earlier decisions that
had sharply limited the scope of federal powers.

$3.1 'In United States v. Lopez, 514 U.8. 549 (1995}, the Court invalidated a federal law as
exceeding the scope of the commerce power. The case, and its significance, is discussed in §3.3.5.
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But in the last decade, the Supreme Court has sharply changed course and in
several important rulings has limited the scope of Congress’s power under the
commerce clause? and under §5 of the Fourteenth Amendment.? Also, the Court
has revived the Tenth Amendment as a limit on federal power.? Although federal
authority unquestionably remains broad even after these decisions, the rulings
mark a major change of direction in constitutional law, and it obviously is too soon
to know how far the Court will go in limiting federal power.

Organization of the Chapter

In considering the federal legislative power, this chapter focuses on four
major questions. First, what is the scope of congressional authority? Section 3.2
considers MeCulloch v. Maryland,” which is crucial in defining the scope of
congressional powers and the relationship of the federal and state governments.

Second, what is Congress’s authority under specific constitutional provisions?
Section $.8 focuses on the commerce clause, §3.4 considers the faxing and
spending power, §3.5 examines other powers granted in Articles [ and IV of the
Constitution, and §3.6 looks at the authority under the Reconstruction
Amendments. Section 3.7 considers Congress’s authority to conduct investiga-
tions.

Third, does state sovereignty limit congressional power? Over the course of
American history, the Supreme Court has shifted in its interpretation of the Tenth
Amendment. Section 3.8 considers this issue.

Finally, what limits, if any, exist on Congress’s ability to delegate legislative
power? A classic statement about the federal government is that Congress may not
delegate legislative power. Yet the rise of administrative agencies belies any
realistic limit on such delegations. Administrative agencies possess legislative,
executive, and judicial powers and thus pose a basic conflict with the traditional
principle of separation of powers. The issues posed by these agencies are
discussed in §3.9.

Although this chapter focuses on the legislative power, considerations of
separation of powers and federalism underlie all of this material. The legislative
power can be understood only relative to the other branches of the federal
government. For example, although Congress’s authority in the area of foreign
policy is discussed in §3.5.1, it must he considered relative to the president’s
powers in this area, which are discussed in the next chapter in §4.6.

Moreover, federalism is a key recurring issue in defining the scope of
Congress's powers. The allocation of power between the federal and state
governments often is an express consideration for the Supreme Court as it decides

2 §ee United States v. Morrison, 529 U.S. 5398 (2000); United States v. Loper, 514 U.S. 549
(1995), discussed below in §3.3.5.

3 See City of Boerne v. Flores, 521 U.5. 507 {1997). Discussed below in §3.6.2.

t §ee Printz v. United States, 521 U.S. 898 (1997); New York v. United States, 505 U.5. 144
(1992).

3 17 U.S. (4 Wheat.) 316 (1819),
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whether to narrowly construe congressional authority or whether to find federal
laws unconstitutional as infringing state sovereignty.

§3.2 McCULLOCH v. MARYLAND AND THE SCOPE OF
CONGRESSIONAL POWERS

Factual Background of McCulloch

McCulloch v. Maryland is the seminal case defining the scope of the federal
legislative power and its relationship to state government authority.! The specific
issue posed in McCulloch 1s whether the State of Maryland could collect a tax from
the Bank of the United States. Chief Justice John Marshall used the case as an
occasion to broadly construe Congress’s powers and narrowly limit the authority
of state governments to impede the federal government.

The controversy over the Bank of the United States began almost 30 years
before McCulloch, in 1790, when there was a major dispute in both Congress and
the executive branch as to whether Congress had the authority to create such a
bank.? Secretary of the Treasury Alexander Hamilton strongly favored creating a
Bank of the United States, but he was opposed by Secretary of State Thomas
Jefferson and Attorney General Fdmund Randolph. Both Jefferson and
Randolph argued that Congress lacked the authority under the Constituiion to
create such a bank and that doing so would usurp state government prerogatives.
Ultimately, Hamilton persuaded President George Washington to support
creating the bank, but the debate continued in Congress. James Madison, then
in the House of Representatives, echoed the views of Jefferson and Randolph, and
opposed the bank. Despite this august opposition, the Federalists, who then
solidly controlled Congress, successtully enacted legislation to create the Bank of
the United States.

The bank existed for 21 years until its charter expired in 1811. However, after
the War of 1812, the country experienced serious economic problems and the
Bank of the United States was re-created in 1816. In fact, although he had
opposed such a bank a quarter of a century earlier, as president, James Madison
endorsed its re-creation. The United States government actually owned only 20
percent of the new bank.

The Bank of the United States did not solve the country’s economic problems
and, indeed, many blamed the bank’s monetary policies for aggravatng a serious
depression. State governments were particularly angry at the bank, especially
because the bank called in loans owed by the states. Thus, many states adopted

§3.2 17 U.S. (4 Wheat) 316 (1819).
2 Athorough discussion of the history of the Bank of the United States can be tound in 1 Charles
Warren, The Supreme Court in United States History, 499-540 (1s1 ed. 1922).
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laws designed to limit the operation of the bank. Some states adopted Taws
prohibiting its operation within their borders. Others, such as Maryland, taxed it.
The Maryland law required that any bank not chartered by the state pay either an
annual tax of $15,000 or a tax of 2 percent on all of its notes, which needed to be
on special stamped paper.

The bank refused to pay the Maryland tax, and John James sued for himself
and the State of Maryland in the County Court of Baltimore to recover the money
owed under the tax. The defendant, McCulloch, was the cashier of that branch of
the Bank of the United States. The trial court rendered judgment in favor of the
plaintiff, and the Maryland Court of Appeals athirmed. :

The Supreme Court, in a famous opinion by Chief Justice John Marshali,
reversed. Marshall's opinion considered two major questions: First, does
Congress have the authority to create the Bank of the United States; and second,
is the state tax on the bank constitutional? It is notable that Marshall posed the first
question because technically the sole issue before the Court was whether Maryland
constitutionally could collect its tax. There are probably several reasons why
Marshall began by considering Congress’s power. Once it is established that
Congress has the power to create the bank, it then is easier to explain why the
states cannot tax or regulate it. Also, undoubtedly, john Marshall recognized this
case as an ideal opportunity to articulate a broad vision of federal power, much as
he used Marbury v. Madison to establish the power of judicial review.

Congress’s Authority to Create the Bank of the United States

As to the first question, whether Congress has the authority to create the Bank
of the United States, Marshall made four arguments. First, historical practice
established the power of Congress to create the bank. Marshall began his opinion
by declaring: “It has been truly said, that this can scarcely be considered as an open
question, entirely unprejudiced by the former proceedings of the nation
respecting it. The principle now contested was introduced at a very early period
of our history, has been recognized by many successive legislatures, and has been
acted upon by the judicial department, in cases of peculiar delicacy, as a law of
undoubted obligation.”

In other words, Marshall invoked the history of the first Bank of the United
States as authority for the constitutionality of the second bank. Marshall expressly
noted that the first Congress enacted the bank after great debate and that it was
approved by an executive “with as much persevering talent as any measure has
ever experienced, and being supported by arguments which convinced minds as
pure and as intelligent as this country can boast. .. % Although Marshall did not
mention James Madison by name, Marshall remarked on how even those who
opposed the first bank endorsed creating the second bank. Marshall concluded
that “[i]t would require no ordinary share of intrepidity, to assert that a measure

317 US. at 401,
T 1d. at 409,
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adopted under these circums[ances,rwas abold and plain usurpaticn, te which the
constitution gave no countenance.”

Marshall’s contention, that historical experience justifies the constitutionality
of a practice, is a type of argument that often appears in Supreme Court opinions.
For example, in United Staies v. Midwest Oil Co., the Court declared that a “long-
continued practice, known to and acquiesced in by Congress, would raise a
presumption that the [action] had been {taken] in pursuance of its consent. .. ."% In
Youngstoun Sheet & Tube Co. v. Sawyer, Justice Felix Frankfurter expressed the view
that a “systematic, unbroken executive practice, long pursued to the knowledge of
Congress and never before questioned . .. may be treated as a gloss on ‘executive
power’ vested in the President.”” In Dames & Moore v. Regam, the Court
approvingly invoked Justice Frankfurter’s words in upholding an executive
agreement to lift a freeze on Iranian assets in the United States as a part of a deal
to have American hostages there released.®

The underlying question, however, is whether a description of a historical
practice should have normative significance in resolving questions about its
constitutionality. No court ever had ruled on the constitutionality of the Bank of
the United States, and it is questionable why an unreviewed practice should create
a presumption of constitutionality. Moreover, as Justice Holmes declared in oft-
quoted language, that laws may be “natural and familiar . . . ought not to conclude
our judgment upon the question whether [the] statutes...conflict with the
Constitution of the United States.”®

In considering the constitutionality of the Bank of the United States,
Marshall’s second major point was to refute the argument that states retain
ultimate sovereignty because they ratified the Constitution. This view, sometimes
called “compact federalism,” sees the states as sovereign because they created the
United States by ceding some of their power and by ratifying the Constitution.
Chief Justice Marshall described this view when he stated: “The powers of the
general government, it has been said, are delegated by the states, who alone are
truly sovereign; and must be exercised in subordination to the states, who alone
possess supreme dominion.”'® The implication is that if the states are sovereign,
then they would have the authority to veto a tederal action, such as the creation of
the Bank of the United States.

Marshall emphatically rejected this view and contended that it was the people
who ratified the Constitution, and thus the people are sovereign, not the states.
Marshall wrote: “The government proceeds directly from the people; is ‘ordained
and established’ in the name of the people....The assent of the States, in their
sovereign capacity, is implied, in calling a convention, and thus submitting that
instrument to the people. But the people were at perfect liberty to accept or reject

? Id.

b 936 U.S. 459, 474 (1915).

7 343 US. 579, 610-611 (1952) (Frankfurter, |., concurring).

% 453 U.S. 654, 686 (1981),

9 Lochner v. New York, 198 U.S. 45, 76 (1905) (Holmes, |., dissenting guofed in Roe v. Wade,
410 U.S. 115, 117 (1973); Bowers v. Hardwick, 478 U.S. 186, 199 (1986) (Blackmun, J., dissenting),

W17 US. at 402,
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it; and their act was final. It required not the affirmance, and could not be
negatived, by the state govcrnments."“

Marshall's argument is rhetorically powerful; it concludes that “[t]he
government of the Union...is, emphatically, and truly, a government of the
people.”'® The Court thus rejected the view that the Constitution should be
regarded as a compact of the states and that the states retain ultimate sovereignty
under the Constitution.

Yet, Marshall’s reasoning can be questioned. Article VII of the Constitution
states: “The Ratification of the Conventions of nine States shall be sufficient for
the Establishment of this Constitution between the States so ratifying the Same.”
The Constitution was not approved by a national plebiscite; it was ratified by the
states. Marshall explains that it was natural that people would act within states, but
this does not address the language of Article VII, which clearly indicates that the
states themselves had to ratify the Constitution, not the people.

Nonetheless, Marshall's view has controlled throughout American history.
There, however, have been challenges and reassertions of the theory of compact
federalism. During the early part of the nineteenth century, John Calhoun
defended slavery by claiming that states could interpose their sovereignty between
Congress and the people and nullify federal actions.'® During the 1950s and
1960s, opponents of federal civil rights initiatives again raised claims of state
s.overeignty.14 More recently, in 1995, in United Stales Term Limits v. Thornion,
Justice Thomas, in dissent, expressed the view that states retain ultimate
sovereignty except in those areas where the Constitution expressly delegates
power to the federal government.'” Although it was surprising to see such a strong
reassertion of this view in 1995, it was not at all surprising to see the Justices in the
majority respond by quoting John Marshall’s opinion in MeCulloch v. Maryland."®

In discussing the constitutionality of the creation of the bank, the Court’s
third major point was to address the scope of congressional powers under Article
I. It is important to note that the Court broadly described Congress’s authority
even before addressing the necessary and proper clause. Chief Justice Marshall
admitted that the Constitution does not enumerate a power to create a Bank of' the
United States, but said that this is not dispositive as to Congress's power to
establish such an institution. Marshall explained that “{a] constitution, to contain
an accurate detail of all the subdivisions of which its great powers will admit, and of
all the means by which they may be carried into execution, would partake of the
prolixity of a legal code, and could scarcely be embraced by the human mind.”"”
Marshall then uttered some of the most famous words in all of the United States

Ul an 403-404,

‘2 1d. at 404.

19 See, e.g., Samuel H. Beer, To Make a Nation: The Rediscovery of American Federalism 224
(1993).

M p at 19-20.

15 514 U.8. 779, 845 (1995} (Thomas, J., dissenting).

Y 514 US. at 839 (Kennedy, J., concurring).

717 U.S. at 407.
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Reports: “In considering this question, then, we must never forget that it is a
constitution we are expounding.”'”

Felix Frankfurter described this sentence as “the single most important
utterance in the literature of constitutional law — most important because [it was]
most comprehensive and most comprehending.”'? Although Marshall’s language
seems tautological, his point is that the Constitution is different from a statute and
therefore should be interpreted differently.*® Marshall’s ultimate conclusion is
that Congress is not limited only to those acts specified in the Constitution;
Congress may choose any means, not prohibited by the Constitution, to carry out
its lawtul authority. Even though the Constitution does not mention a power to
create a Bank of the United States, Congress can create one as a means to carrying
out many of its other powers.

This is a dramatic expansion in the scope of congressional authority. If
Congress was limited to the powers specifically enumerated in Article I, the range
of laws would be finite. But if Congress can choose any means not prohibited by
the Constitution to carry out its powers, it truly has an almost infinite range of
options that can be enacted into law. Indeed, in opposing the initial creation of the
Bank of the United States, Thomas Jefferson saw how broad Congress's power
would be if it could choose any means to implement its authority: “Congress [is]
authorized to defend the nation. Ships are necessary for defence; copper is
necessary for ships; mines, necessary for copper; a company necessary to work the
mines; and who can doubt this reasoning who has ever played at “This is the House
that Jack Built.””?! :

Yet, if Congress’s powers had been narrowly restricted to those enumerated
in the Constitution, 1t is doubtful that the Constitution could have survived, at least
without extensive amendments. The problems of the twentieth century, and the
range of laws necded to deal with them, only can be dealt with under an
eighteenth-century Constitution because of the broad construction of congres-
sional powers found in McCulloch. What is notable, and often overlooked, is that
the Court adopted this expansive view even before it considered the “necessary
and proper clause.”

The fourth and final point that Marshall made mn explaining the
constitutionality of the creation of the Bank of the United States concerns the
meaning of the necessary and proper clause. Article I, §8, concludes by granting
Congress the power “[t]Jo make all Laws which shall be necessary and proper for
carrying into Execution the foregoing Powers, and all other Powers vested by this
Constitution in the Government of the United States, or in any Department or
Officer thereof.”

Chief Justice Marshall said that this provision makes it clear that Congress
may choose any means, not prohibited by the Constitution, to carry out its express

B Fd. at 407 (emphasis added).

9 Felix Frankfurter, John Marshall and the Judicial Fanction, 69 Harv. 1. Rev. 217,219 (1955).

20 For an excellent analysis of how Marshall implicitly adopts a structural view of interpreting
the Constitution, see Charles Black, Structure and Relationship in Constitutional Taw 22-33 (1969).

2 Quoted in, Charles Warren, supre note 2, at 501,
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authority. In some of the most important words of the opinion, Marshall writes:
“Let the end be legitimate, let it be within the scope of the constitution, and all
means which are appropriate, which are plainly adapted to that end, which are not
prohibited, but consist with the letter and spirit of the constitution, are
constitutional.”*?

"The contrary view is that the necessary and proper clause is a limit on
Congress’s powers, allowing Congress to adopt only those laws which are truly
necessary. In fact, in other areas of constitutional law, the word “necessary” means
indispensable, For example, when there is discrimination based on race or
interference with a fundamental right, the government will prevail only if its
action is necessary to achieve a compelling interest; necessary in this context means
essential to achieve the goal.”

Yet, John Marshall rejects that restrictive interpretation of the necessary and
proper clause. Necessary here means useful or desirable, not indispensable or
essential. In part, Marshall again explains that this is because of the nature of a
Constitution. Marshall observed that the “provision is made in a constitution,
intended to endure for ages to come, and consequently, to be adapted to the
various crises of human affairs.”*!

Furthermore, Marshall noted that the necessary and proper clause 1s placed
in Article I, §8, which expands Congress’s powers, and not in Article I, §9, which
limits them. Furthermore, its “terms purport Lo enlarge, not to diminish the
powers vested in the government.””

‘The Court, however, rejected any contention that this gives Congress
limitless authority. Marshall stated that “[s]hould congress, in the execution of its
powers, adopt measures which are prohibited by the constitution; or should
congress, under the pretext of executing its powers, pass laws for the
accomplishment of objects not intrusted to the government; it would become
the painful duty of this tribunal...to say, that such an act was not the law of
the land.”?® Marshall thus reaffirmed Marbury v. Madison and the power of the
judiciary to review the constitutionality of federal Jaws.

The Constitutionality of Maryland’s Tax

Having concluded that Congress had the authority to create the Bank of the
United States, Marshall then addressed the second major issue posed by the case:
Did Maryland have the authority to tax the bank? This question required a much
less detailed answer. Marshall explained that the power to create the bank
includes a power to preserve its existence. However, he pointed out that “the
power to tax involves the power to destroy; [and] that the power to destroy may
defeat and render useless the power to create. ...

7 US. at 421.

25 See, e.g., §9.5.2 (discussing the use of strict scrutiny for racial discrimination).
17 US. at 415,

* Id. at 420.

20 7d. at 423.

#Id. au 431,
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Thus, the Court concluded that the state may not tax the Bank of the United
States because such exactions could greatly impede its operation and potentially
even tax it out of existence. An alternative approach would have been for the
Court to allow state taxation up to the point of its interfering with or endangering
the bank. But the Court rejected this argument, in part, because it did not want to
embark on assessing the impact of each and every tax. Also, the Court noted that a
state tax on the Bank of the United States essentially was a state tax on those in
other states. Those who were being taxed therefore were not represented in the
state imposing the tax, and the tax was thus illegitimate. As described below, this is
an essential aspect of limits on the ability of states to put a burden on commerce
from other states: It 1s unfau to allow a state to regulate those who have no
representation in the state.?

McCulloch v. Maryland thus establishes several crucial aspects of constitutional
law. First, by rejecting “compact federalism,” McCulloch emphatically declares that
the federal government is supreme over the states and that the states have no
authority to negate federal actions. Second, the Gourt expansively defines the
scope of Congress’s powers. Finally, the Court limits the ability of states to
interfere with federal activities, such as by imposing taxes or regulations on the
federal government. This framework for government articulated in McCulloch
continues to this day.

§3.3 THE COMMERCE POWER

§3.3.1 Introduction to the Commerce Power

Article I, §8, of the Constitution contains 18 clauses enumerating specific powers
of Congress.' Additionally, parts of Article TV authorize congressional action, as
do clauses found in the Reconstruction Amendments (the Thirteenth, Fourteenth,
and Fifteenth Amendments). Yet, of all these provisions bestowing power on
Congress, none is more important than that in Article I, §8, which states: “The
Congress shall have the power...{t]o regulate Commerce with foreign Nations,
and among the several States, and with the Indian Tribes....”

Practically speaking, this provision has been the authority for a broad array of
federal legislation, ranging from criminal statutes to securities laws to civil rights
laws to environmental laws. From the perspective of constitutional law, the
commerce clause has been the focus of most of the Supreme Court decisions that
have considered the scope of congressional power and federalism.

Over the course of American history, the Supreme Court has adopted varying
views as to the meaning of the commerce clause and the extent to which
congressional powers under it are limited by the Tenth Amendment. Inidally, in

2 The dormant commerce claase is discussed in §0.3.
§3.3 'These are reviewed in §3.4.
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Gibbons v. Ogden, the Supreme Court adopted an expansive view of the scope of the
commerce clause.? Gibbons is discussed in detail in the following subsection, 3.3.2.

From the late nineteenth century until 1937, the Court adopted a much narrower
construction of the commerce power and invalidated many federal laws as
exceeding the scope of this authority. This era is discussed in §3.3.3.

From 1937 until 1995, not one federal law was declared unconstitutional as
exceeding the scope of Congress’s commerce power, The Court’s expansive, and
indeed almost unlimited, view of the commerce clause during this time period is
discussed in §3.3.4. However, in 1995, in United States v. Lopez, the Supreme Court
declared unconstitutional a federal law prohibiting a person from having a
firearm within a 1,000 feet of a school on the ground that it exceeded the limits of
the commerce power.” Five years later, in United States v. Morrison, the Court
declared unconstitutional as exceeding the scope of the commerce power a
provision of the Violence Against Women Act which authorized victims of gender-
motivated violence to sue their assailants.” Lopez and Morvison, and what they
mean for the future of the commerce clause, are discussed in §3.3.5.

Throughout these eras, there are three questions the Court is considering.
First, what is commerce; is it one stage of business or does it include all aspects of
business and even life in the United States? Second, what does among the several
states mean; 1s it limited to instances where there is a direct effect on interstate
commerce or is any effect on interstate activities sufficient? Third, does the Tenth
Amendment limit Congress; if Congress is acting within the scope of the commerce
power, can a law be declared unconstitutional as violating the Tenth Amendment?

The following subsections about the commerce clause address how the first
two of these questions have been dealt with over the course of American history.
The Tenth Amendment, even though it is inextricably linked to these cases, 15
considered later, in more detail, in §3.8. Because the 'T'enth Amendment arguably
is a limit on all congressional powers, and not just the commerce clause, it needs to
be considered after the review of all congressional authority. However, it should
be remembered that most of the Tenth Amendment cases have involved
challenges to laws adopted under the commerce clause and thus are closely
related to the materials covered in this section on the commerce clause.

§3.3.2 Gibbons v. Ogden and the Definition of
the Commerce Power

To this day, Supreme Court cases concemlng the commerce clause begin their
analysis by considering Gibbons v. Ogden.” The New York leglsldtute granted a
monopoly to Robert Fulton and Robert Livingston for operating steamboats in

? 99 U.S. (9 Wheat.) 1 (1824).

¥ 514 U.S. 349 (1995).

1529 U.8. 598 (2000).

5 99 1.5, (0 Wheat.) 1 {1824). For one perspective on the original understanding of the
commerce power, see Randy E. Barnett, The Original Meaning of the Commerce Clause, 68 U. Chi. L.
Rev. 101 (2001).
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New York waters. Fulton and Livingston licensed Aaron Ogden to operate a ferry
boat between New York City and Elizabethtown Port in New Jersey. 'Thomas
Gibbons operated a competing ferry service and thus violated the exclusive rights
given to Fulton and Livingston, and their licensee Ogden, under the monopoly.
Gibbons maintained that he had the right to operate his ferry because it was
licensed under a federal law as “vessels in the coasting trade.” Nonetheless, Ogden
successfully sued for an injunction in the New York state courts.

The United States Supreme Court reversed the New York courts, concluding
that the 1793 federal law authorized Gibbons to operate a ferry in New York
waters; thus, the New York granted monopoly was preempted by federal law. The
Court also found that the New York monopoly was an impermissible restriction of
mterstate commerce. This aspect of the commerce clause, as a restriction on state
government actions apart from federal legislation, is discussed in Chapter 5.

What Is “Commerce”?

Chief Justice John Marshatl, writing for the Court, considered the scope of
Congress’s commerce power in evaluating the constitutionality of the federal law
which authorized the license issued to Gibbons. First, the Court considered what
“commerce” means. Ogden’s attorney argued that it should be limited “to traffic,
to buying and selling or the interchange of commaodities.”® The Court disagreed:
“Commerce undoubtedly is traffic, but it is something more: it Is intercourse. It
describes the commercial intercourse between nations, and parts of nations, in all
its branches, and is regulated by prescribing rules for carrying on that
intercourse.”” In other words, according to Gibbens, commerce includes all
phases of business, including navigation, which was the issue in that case.

What Is “Among the States”?

Second, the Court considered the meaning of “among the states.” Is Congress
limited to regulating commerce only when it is interstate; is intrastate commerce
wholly outside Congress’s power because it is not among the states? The Court
answered by stating: “The word ‘among’ means intermingled with. A thing which is
among others, is intermingled with them. Commerce among the States, cannot sto
atthe external boundary line of each State, but may be introduced into the interior.”

Yet, the Court did not choose the broadest possible definition of among.
Among is frequently defined in dictionaries as “in the midst of.”® Had the Court
adopted this definition, all commerce within the United States could be regulated
by commerce, even that which is entirely intrastate, because everything is in the
midst of the United States. But the Court said that as “[cJomprehensive as the word
‘among’ is, it may very properly be restricted to that commerce which concerns

5Ll at 189

T Id. at 193,

%1,

% See, e.g., Webster Handy College Dictionary 28 (1981).
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more States than one . .. The completely internal commerce of a State, then, may
be considered as reserved for the State itself.”'°

The Court made it clear, however, that Congress could regulate intrastate
commerce if it had an impact on interstate activities. Chief Justice Marshall wrote:
“But, in regulating commerce with foreign nations, the power of Congress does
not stop at the jurisdictional lines of the several States. ... The power of Congress,

then, whatever it may be, must be exercised within the territorial jurisdiction of

the several states.”!

The Court had three possible definitions of among to choose from. One
approach would have been to limit Congress to regulating interstate activities;
intrastate commerce would have been beyond the scope of congressional power. A
second approach would have been to define among as concerning more than one
state. By this view, Congress may regulate when the commerce has interstate
effects, even if the commerce occurs within a state. A third approach would have
been to define among as “in the midst of " By this view, all commerce in the country
could be regulated because all occurs “in the midst” of the several states.

In Gibbons, the Court chose the middle definition. The first and the last would
have provided much clearer standards; the first would have excluded all intrastate
commerce, while the last would have included all intrastate commerce in
Congress's authority. The middle, in contrast, required line-drawing and case-
by-case inquiry as to whether a particular activity has interstate effects. It
necessitates that the Court to decide how direct or substantial the effects must be.
Are any interstate effects sufficient or must the impact be direct and substantial?
As discussed below, this is a question that the Court has answered differently over
time and continues to struggle with today.

Does State Sovereignty Limit Congressional Power?

The third and final issue in Gibbons was whether state sovereignty and the
Tenth Amendment limit Congress’s powers. If Congress is regulating commerce
among the states, is there any limit on Congress because of state sovereignty? The
Court emphatically rejected any such constraint: “This power, like all others
vested in Congress, is complete in itself, may be exercised to its utmost extent, and
acknowledges no limitations, other than are prescribed in the constitution. 1f, as
has always been understood, the sovereignty of Congress, though limited to
specified objects, is plenary as to those objects, the power over commerce with
foreign nations, and among the several States, is vested in Congress as absolutely
as it would be in a single govemment.”12

In other words, Congress has complete authority to regulate all commerce
among the states. When acting under its commerce clause authority, Congress can
regulate in the same way as it could if no state governments existed. The Court

1999 U8, at 195-196.
'll Id. at 196.
12 1d. at 196-197.
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said that the sole check on Congress is the political process, not judicially enforced
limits to protect the states.

Since Gibbons, the Court has not consistently followed this approach. As
discussed in §3.8, from the late nineteenth century until 1937, the Court rejected
Gibbons’s reasoning and found that the Tenth Amendment does reserve a zone of
activities for the states, From 1937 until the 1990s, with the exception of one case
in 1976,'% the Court returned to the Gibbons view. However, in the 1990s, the
Court has resumed using the Tenth Amendment as a limit on Congress’s
powers.l(1 All of this is considered, in detail, in §3.8.

$3.3.3 The Commerce Clause Before 1937

In the years after Gibbons and before the Civil War, the Supreme Court rarely dealt
with challenges to federal legislation adopted under Congress’s commerce clause
authority. There were a number of cases concerning challenges to state laws as
unduly interfering with interstate commerce, and these are considered in §5.3.

Cases Before 1887

After the Civil War, there were a few cases concerning the scope of the
commerce power. Interestingly, the cases were not consistent in their definition of
this constitutional provision. Some of the cases continued Gibbons’s expansive
definition of commerce. For example, in The Daniel Ball, the Court accorded
Congress broad authority to license ships, even those operating entirely
intrastate, so long as the boats were carrying goods that had come from another
state or that ultimately would go to another state.!® The Court explained that
unsafe ships in intrastate commerce could affect and harm ships in interstate
commerce.

Yet, there also were a few cases that departed from Gibbons and invalidated
federal legislation as exceeding the scope of the commerce power. The first case to
overturn a federal law in this way was United States v. Dewitt in 1870.'¢ A federal law
outlawed the sale of naphtha and other illuminating oils that could ignite at less
than 110 degrees Fahrenheit. The Court held that the law was “a police
regulation, relating exclusively to the internal trade of the States.”'” The opinion
seemed to limit the scope of the commerce clause dramatically by declaring that
this provision was “a virtual denial of any power to interfere with the internal trade
and business of the separate States.”'®

% National League of Cities v. Usery, 426 1.5, 833 (1976), overruled in Garcia v. San Antonio
Meuropolitan Transit Authority, 469 U.S. 528 (1985). These cases are discussed in §3.8.

' See Printz v. United States, 521 U.S. 898 (1997); New York v. United States, 505 U.S. 144
(1992); both cases are discussed in §3.8 below.

77 US. (10 Wall) 557 {1871).

1676 U5 (9 Wall.) 41 (1870).

T 1d, at 45,

R at 44,
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In The Trademark Cases, in 1878, the Court invalidated the federal law which
established a federal system for registering trademarks.'” The Court concluded
that the law was unconstimtional because it applied to wholly intrastate businesses
and business transactions and therefore “is obviously the exercise of a power not
confided to Congress.”*’

Apart [rom these few cases, the Supreme Court had little occasion to consider
the scope of the commerce power before the late nineteenth century
when Congress began using the commerce clause as the basis for enacting
important economic regulations. The Interstate Commerce Act in 1887 and the
Sherman Antitrust Act in 1890 ushered in a new era of federal economic and
regulatory legislation. ‘They also began a new era of much more activist judicial
review,

Cases Between 1887 and 1937

Between the late nineteenth century and 1937, the Court was controlled by
conservative Justices deeply committed to laissez-faire economics and strongly
opposed to government economic regulations. Many federal laws were invali-
dated as exceeding the scope of Congress’s commerce power or as violating the
Tenth Amendment and the zone of activities reserved to the states. Many state
laws were invalidated as interfering with freedom of contract, which the Court
found to be protected as a fundamental right under the liberty of the due process
clause.?' So, for example, a federal law requiring a minimum wage during this
period would be invalidated as exceeding the scope of Congress’s power and as
usurping states’ premgatives;22 a state law requiring a minimum wage would be
invalidated as impermissibly interfering with freedom of contract.””

This era of constitutional law is extremely important. It was the first time that
the Supreme Court aggressively used its power of judicial review to invalidate
federal and state laws. Constitutional law since 1937 has very much been arcaction
to this earlier era. The Court did not invalidate another law as exceeding the scope
of the commerce clause until 1995** and has generally very much deferred to
federal and state economic regulations.

Although appreciating and understanding constitutional law in this era
requires looking at all of these cases together, this chapter focuses solely on the
decisions concerning the scope of Congress’s power. The Court’s use of freedom
of contract during this time period as a limit on state power is discussed in §8.1.

19100 U.S. {10 Otto.) 82 {1878).

20 fd. at 96-97.

2' ‘I 'hese cases are discussed in §8.1.

7 See, e.g., Carter v. Carter Coal Co., 298 U.S. 238 (1936) (invalidating the wage and hour
provisions of the Bituminous Coal Conservation Act of 1935).

%5 See, e, Morehead v. New York ex rel. Tipaldo, 298 .S, 587 (1936) (invalidating a state
minimum wage law for women).

21 United Stares v. Lopez, 514 LS. 549 (1995). Discussed in §3.8.5.

247




Chapter 3. The Federal Legislative Power

Between the late nineteenth century and 1937, the Court espoused a
philosophy often termed “dual federahsm.” Dual federalism was the view that the
federal and state governments were separate sovereigns, that each had separate
zones of authority, and that it was the judicial role to protect the states by
interpreting and enforcing the Constitution to protect the zone of activities
reserved to the states.

Dual federalism was embodied in three important doctrines that the Court
developed and followed during this time period. First, the Court narrowly defined
the meaning of commerce so as to leave a zone of power to the states. Specifically, as
described below, the Court held that commerce was one stage of business, distinct
from earlier phases such as mining, manufacturing, or production. Under this
view, only commerce itsclf could be regulated by Congress; the others were left for
state regulation.

Second, the Courtrestrictively defined among the states as allowing Congress to
regulate only when there was a substantial effect on interstate commerce. In all
other areas, regulation again was left to the states.

Finally, the Court held that the Tenth Amendment reserved a zone of
activities to the states and that even federal laws within the scope of the commerce
clause were unconstitutional if they invaded that zone. For example, the Court
held that regulation of production was left to the states and therefore a federal law
that prohibited shipment in interstate commerce of goods made by child labor was
unconstitutional, even though it Jas limited to interstate commerce, because it
violated the Tenth Amendment.*

Each of these three doctrines requires further elaboration. However, it
should be noted at the outset that the Court was not completely consistent in
applying these principles. The Couri was most likely to follow them when

considering federal economic regulations; the Court was least likely to adhere to
them, and most willing to uphold federal laws, when they concerned federal
morals reguldtlon Thus, as described below, the Coult invalidated federal
antitrust laws™ and employment regulation statutes,” l)ut upheld federal laws
prohibiting lotteries® and regulating sexual behavior,?® Perhaps a principled
distinction between these cases can be articulated or, more likely, the decistons
were simply a product of the Court’s particular brand of conservatism:
economically conservative and thus aggressive in striking down economic
regulations; morally conservative and thus deferential to laws directed at what
was perceived as sin.

2 Hammer v. Dagenhart (The Child Labor Case), 247 U.S8. 251 {1918), discussed below.

* Ynited States v. E.C. Kanight Co., 156 U.S. 1 {1895), discussed helow.

27 See, e.g., Carter v. Garter Coal Co., 298 U.S. 238 (1036).

28 Champion v. Ames, 188 U.S. 321 (1902).

2 See, e.g., Hoke v. United States, 227 U.S. 308 (1913); Caminetti v. United States, 242 U.5. 470
(1917) (upholding the Mann Act, which made it a crime to take a woman across state lines for immoral
purposes). Perhaps it can be said that these cases took Chief Justice John Marshall’s definition of 248
commerce as intercourse a bit too literally,




§3.3 The Commerce Power
What Is “Commerce”?

The three doctrines described above created a powerful limit on the scope of
Congress’s power. First, the Court held that commerce was to be narrowly defined as
one stage of business, separate and distinct from earlier phases such as mining,
manufacturing, and production. In United States v. E.C. Knight, towards the
beginning of this era, the Court held that the Sherman Antitrust Act could not be
used to stop a monopoly in the sugar refining industry because the Constitution
did not allow Congress to regulate manufacturing.” The United States
government attempted to use the Sherman Antitrust Act to block the American
Sugar Refining Company from acquiring four competing refineries. The
acquisition would have given the company control of over 98 percent of the
sugar refining industry.

Nonetheless, the Court held that federal law could not be applied because the
monopoly was in the production of sugar, not in its commerce. The Court flatly
declared: “Commerce succeeds to manufacture, and is not a part of it.”*! The
Court was clear that this rigid distinction was based on a need for preserving a
zone of activities to the states. The Court explained that although the commerce
power was one of the “strongest bond[s] of the union, ... the preservation of the
autonomy of the States [wlas required by our dual form of government.”?’?

This distinction between manufacturing and commerce seems arbitrary; a
company would desire a monopoly in production because it would bencht from
monopoly profits in commerce. The Court acknowledged this, but said that the
relationship was too indirect to allow federal regulation under the commerce
power. The Court said that it would be “far-reaching” to allow Congress to act
“whenever interstate or international commerce may be ultimately affected .
The Court explained that the effect on commerce was only “indirect” and thus
outside the scope of federal power.

This very limited definition of commerce continued throughout this era until
1937. For example, in Carter v. Carter Coal Co., the Court declared unconstitutional
the Bituminous Coal Conservation Act of 1935.** The law contained detailed
findings as to the relationship between coal and the national economy and
declared that the production of coal directly affected interstate commerce. The
law provided for local coal boards to be established to determine prices for coal
and to determine, after collective bargaining by unions and employers, wages and
hours for employees. A shareholder in the Carter Coal Company sued it to stop it
from complying with the law.

‘The Supreme Court, in an opinion by Justice Sutherland, declared the law
unconstitutional. The Court focused on the unconstitutionality of federal
regulation of wages and hours. The Court stated:

80156 U.S. 1 (1895).
pdat 12,

32 1d. ar 13.

K] ]d

998 1.8, 238 (1936).
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[Clommerce is the equivalent of the phrase “intercourse for the purposes of
trade.” Plainly, the incidents lcading up to and culminating in the mining of
coal do not constitute such intercourse. The employment of men, the fixing
of their wages, hours of labor and working conditions, the bargaining in respect
of these things—whether carried on separately or collectively—each and all

constitute intercourse for the purposes of production, not of trade. ... Mining

brings the subject matter of commerce into existence. Commerce disposes
- 35

of it.

The Court again emphasized that this narrow definition of commerce was
essential to protect the states. The Court lamented: “Every journey to a forbidden
end begins with the first step; and the danger of such a step by the federal
government in the direction of taking over the powers of the states is that the end
of the journey may find the states so despoiled of their powers, or—what may
amount to the same thing — so relieved of responsibilities.. . . as to reduce them to
little more than geographic subdivisions of the national domain.”®

Decisions such as E.C. Knight and Carter rest on many assumptions: that it
makes sense to distinguish commerce [rom other stages of business; that the
Constitution requires that a rigid zone of activities be left to the states; and that it is
the judicial role to protect this zone. From the late nineteenth century until 1957,
these premises were fervently accepted by the Supreme Court.

What Does "Among the States” Mean?

The second major aspect of the Court’s approach to the commerce clause
during this era was the requirement that there be a direct effect on interstate
commerce. For example, in the Shreveport Rate Cases the Court upheld the ability
of the Interstate Commerce Commission to sct intrastate railroad rates because of
their direct impact on interstate commerce.?’ Specifically, a railroad was ordered
to charge the same rates for shipments to Marshall, Texas, whether from
Shreveport, Louisiana, or from Dallas, Fexas. The Court upheld the federal
regulation and held that “Congress in the exercise of its paramount power may
prevent the common instrumentalities of interstate and intrastate commercial
intercourse from beinbg used in their intrastate operations to the injury of
interstate commerce.”*® The Court said that Congress “does possess the power to
foster and protect interstate commerce, and to take all measures necessary or
appropriate to that end, although intrastate transactions of interstate carriers may
thereby be controlled,”*

The distinction between direct and indirect effects is inherently elusive and
difficult to draw. In contrast to the Shreveport Rate Cases, A.L.A. Schecter Poullry
Corp. v. United States, often referred to as the “sick chickens” case, declared a

39 14 at 303-304.

36 1l ar 295-296.

a7 Houston, East and West Texas Railway Company v. United Srates, 234 U.S, 342 (1914).
8 I at 353,

39 1d.
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federal law unconstitutional based on an insufficient effect on interstate
commerce.*® The National Industrial Recovery Act, a key piece of New Deal
legislation, authorized the president to approve “codes of fair competition”
developed by boards of various industries. Pursuant to this law, the president
approved a Live Poultry Code for New York City. In part, the Code was designed
to ensure quality poultry by preventing sellers from requiring buyers to purchase
the entire coop of chickens, including sick ones. The Code also regulated
employment by requiring collective bargaining, prohibiting child labor, and by
establishing a 40 hour workweek and a minimum wage.

The Supreme Gourt declared the Code unconstitutional because there was not
a sufficiently “direct” relationship to interstate commerce.*' Although the Court
acknowledged that virtually all of the poultry in New York was shipped from other
states, the Court said that the code was not regulating the interstate transactions;
rather, the code concerned the operation of businesses within New York. The
Court emphasized that Congress only could regulate when there was a direct effect
on interstate commerce. The Court explained: “In determining how far the federal
government may go in controlling intrastate transactions upon the ground that
they ‘affect’ interstate commerce, there is a necessary and well-established
distinction between direct and indirect effects.”** The federal government has
the authority to regulate when there are direct effects on commerce, “[bJut where
the effect of intrastate transactions upon interstate commerce is merely indirect,
such transactions remain within the domain of state power.”*?

The Court once again explained that this distinction was essential in order to
protect state governments and ultimately the American system of government.
The Counrt stated: “It the commerce clause were construed to reach all enterprises
and transactions which could be said to have an indirect effect upon interstate
commerce, the federal authority would embrace practically all the activities of the
people and the authority of the State over its domestic concerns would exist only
by sufferance of the federal government.”** The Court thus declared that
enforcing the distinction between direct and indirect effects on commerce “must
be recognized as. .. essential to the maintenance of our constitutional system.”*”

‘The difficulty, of course, is in drawing a meaningful and uscful distinction
between direct and indirect effects. The Court struggled with this throughout the
era. One approach that the Court often used was to allow Congress to regulate to
protect the stream of commerce. ‘The Court initially articulated this approach in
Swift & Co. v. United States, which upheld the application of the Sherman Antitrust
Act to an agreement among meat dealers to fix the price at which they would
purchase meat from stockyards.*® Although the stockyard was intrastate, the

40 995 U8, 495 (1935),

41 The Court also declared the Code unconstitutional as an excessive delegation of tegislative
power. This aspect of the opinion is discussed in §3.9.

995 U8,

2 Id. at 546.

M

3 1d. at 548.

#6196 U.S. 375 (1905).
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Court stressed how it was only a temporary stop for the cattle. Justice Holmes,
writing for the Court, explained that the stockyards were in “a current of
commerce among the States, and the purchase of the cattle is a part and incident
of such commerce.”*’

Likewise, in Stafford v. Wallace, for example, the Court upheld the Packers and
Stockyards Act of 1921, which authorized the secretary of commerce to regulate
rates and prescribe standards for the operation of stockyards where livestock was
kept.”” The law was designed to protect consumers by lessening collusion between
stockyard managers and packers and also by decreasing the ability of packers to
set prices for livestock. The Supreme Court upheld the federal law emphasizing
that the stockyards are in the stream of commerce. Chief Justice Taft, writing for
the Court, explained that the “stockyards are but a throat through which the
current flows, and the transactions which occur therein are only incident to this
cnrent from the West to the East, and from one State to another. Such
transactions can ot be separated from the movement to which they contribute
and necessarily take on its character.”*

The Court relied on this stream of commerce approach to allow Congress to
prohibit the sale of impure or adulterated food or drugs,’® to require retail
labeling for items traveling in interstate commerce,”' and to restrict the sale of
intoxicating beverages to Indians.*”

The Court, however, did not consistently apply its stream of commerce
approach. For example, in Railroad Retirement Board v. Alton R.R. Co. the Court
declared unconstitutional the Railroad Retirement Act of 1934, which provided a
pension system for railroad workers.”” Railroads obviously were part of the stream
of interstate commerce, and the Court had upheld other federal regulations of
railroads. In Southern Railway v. United States, the Court upheld the Federal Safety
Appliance Acts, which regulated couplers on railroad cars.®* In Baltimore & Ohio
Railroad Co. v. Interstate Commerce Commission, the Court upheld a federal law that
set maximum hours for railroad workers,”®

Yet, in the Alfon R.R. Co. case the Court struck down the requirement for a
pension for railroad workers and distinguished the other cases as concerning the
safety or efficiency of the railroads. The Court said that Congress could not use its
commerce power to require a pension program for railroad employees because
the law was only to help “the social welfare of the worker, and therefore [was]
remote from any regulation of commerce.”?®

7 1d. at 388-389.

958 UK. 495 (1922).

9 rd. at 516.

* Hipolite Egg. Co. v. United States, 220 U.S. 31 (1911).
31 MeDermott v. Wisconsin, 228 U.S. 115 (1913).

% United States v. Nice, 241 1.S. 591 (19186).

31995 11.5. 330 {(1935),

5999 1.8, 20 (1911).

991 U.S. 612 (1911).

995 11.5. at 368.
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The key point is that the Court interpreted “among the states” as requiring a
direct effect on interstate commerce. Yet, the Court never formulated a clear or
consistent way to distinguish direct from indirect effects. Why did intrastate
railvoad rates have a direct effect on interstate commerce, while regulations
designed to limit the shipment of sick chickens in interstate commerce have only
an indirect effect? The stream of commerce approach was sometimes used during
this era to evaluate whether an activity was among the states. Yet, the Court was no
more consistent in applying this test. Why are prices at stockyards in the stream of
commerce, but practices at pouliry farms not part of that stream?

Does State Sovereignly Limit Congressional Power?

Finally, the Court held that even if an activity was commerce and was among
the states, Congress still could not regulate if it was intruding into the zone of
activities reserved to the states. The Court concluded that the Tenth Amendment
reserved control of activities such as mining, manufacturing, and production to
the states. Even federal laws regulating commerce among the states were
unconstitutional if they sought to control mining, manufacturing, and production.

The Child Labor Case (Hammer v. Dagenhart) was the most significant decision
to use the Tenth Amendment in this way.ST A federa! law prohibited the shipment
in interstate commerce of goods produced in factories that employed children
under age 14 or employed children between the ages of 14 and 16 for more than
eight hours per day or six days a week. Although the law only regulated goods in
interstate commerce, the Court declared itunconstitutional because it controlled
production. The Court declared that “[t}he grant of power to Congress over the
subject of interstate commerce was to enable it to regulate such commerce, and not
to give it authority to control the States in their exercise of the police power over
local trade and manufacture.”®® The Court said that regulating the hours of labor
of children was entrusted “purely [to] state authority.”*® The Court expressly
rejected the argument that federal legislation was necessary to prevent unfair
competition; states that wanted to outlaw child labor would find it difficult to do so
as long as other states allowed child labor.

Tndeed, the Court spoke in apocalyptic terms as to the consequences if
Congress was accorded such regulatory power: “The far reaching result
of upholding the act cannot be more plainly indicated than by pointing out
that if Congress can thus regulate matters entrusted to local authority by
prohibition of the movement of commodities in interstate commerce, all freedom
of commerce will be at an end, and the power of the States over local matters may
be eliminated, and thus our system of government be practically clestroyed.“[’o

The Child Labor Case can be contrasted to another decision from that era, The
Lottery Case (Champion v. Ames), where the Court upheld a federal law prohibiting

57 947 1.8, 251 (1918).
¥ Id. a1 273-74.

59 1d. at 276.

80 14,
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the interstate shipment of lottery tickets.®! Tn both The Child Labor Case and The
Lottery Case the federal law prohibited the shipment of a specified item — goods
made by child labor or lottery tickets — in interstate commerce. In both, Congress
obviously was seeking to stop intrastate activities: the use of child labor and
gambling in lotteries. Yet, in the former the Court declared the federal law
unconstitutional, whereas in the latter the Court upheld the federal law.

In The Lottery Case, the Court made it clear that the power to regulate
mterstate commerce includes the ability to prohibit items from being in interstate
commetrce. The Court concluded that it was within Congress’s commerce clause
power to stop lottery tickets from being a part of interstate commerce. The Court
declared: “If a State, when considering legislation for the suppression of lotteries
within its own limits, may properly take into view the evils that inhere in the
raising of money, in that mode, why may not Congress, invested with power to
regulate commerce among the several States, provide that such commerce shall
not be polluted by the carrying of lottery tickets from one State to another?”%?

The Court explicitly rejected the argument that the federal law violated the
Tenth Amendment and intruded on state government prerogatives. Also, the
Court rejected the argument that according Congress such power would give
Congress seemingly limitless authority and would endanger the constitutional
structure. The Court simply said: “[T]he possible abuse of a power is not an
argument against its existence.”®?

Thus, the Court did not consistently define the zone of activities reserved to
the states. Yet, the Court during this era clearly believed in dual sovereignty and
used it to limit federal power. -

Perhaps there are principled distinctions between these cases, or perhaps
they simply reflect a conservative Court much more willing to defer to morals laws
than to economic regulations, Whatever the cause, these three doctrines-—the
narrow definition of commerce, the restrictive interpretation of among the states,
and the use of state sovereignty as a constraint on congressional power — all
advanced dual federalism and all limited the scope of Congress’s authority under
the commerce clause.

§3.3.4 The Commerce Clause From 1937 to 1995

Causes for the Change in Doctrine

By 1937, there were enormous pressures for change in the direction of
constitutional law. The decisions in A.L.A. Schecter Poultry Corp. v. United States®™

51188 U.S. 321 (1903).
52 1d. at 856.
S 14 ar 363,
% 905 1U.5. 495 (1985).
%% 998 1.8. 238 (1936).
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and Carter v. Carter Coal Co.%” discussed above, invalidated two important pieces of
New Deal legislation, the National Industrial Recovery Act and the Bituminous
Coal Conservation Act of 1935. Simultaneously, the Court’s conservative
philosophy and its commitment to restrict federal powers manifested itself in
similar limits on the taxing and spending power, which is ciscussed 1n §3.4. For
example, in United States v. Butler the Court declared unconstitutional the
Agricultural Adjustment Act which provided price supports for farmers on the
ground that it attempted to control production.®® At the same time, indecd
throughout the era from the late nineteenth century until 1937, the Court
frequently invalidated state economic regulations as impermissible interferences
with freedom of contract.”’

Although these cases concerning the commerce clause, the taxing and
spending power, and state economic regulation are discussed In separate
chapters, they all were a result of the Court’s overall philosophy. The Court
was deeply committed to laissez-faire economics, strongly opposed to economic
regulations protecting employees, and very willing to use the power ot judicial
review to declare unconstitutional federal and state laws.

Many different types of pressures mounted for a dramatic change in
constitutional law. The decisions were intellectually vuinerable because they
seemed based on arbitrary distinctions and were frequently inconsistent. The
distinction between commerce and other phases of business made little sense in
that mining, manufacturing, and production all had obvious effects on commerce,
The distinction between direct and indirect effects on commerce was inherently
arbitrary. The decisions of the era-—finding livestock to be in the stream of
interstate commerce, but not chickens; allowing Congress to prohibit lottery
tickets from being shipped in interstate commerce, but not goods made by child
labor —were impossible to reconcile.

The economic crisis of the depression made laissez-faire economics seem
untenable. Unemployment was widespread and the wages of those with jobs were
significantly reduced. Business failure was endemic and production was
substantially lessened. Foreclosures of home and farm mortgages were common.
The Court’s opposition to national economic regulation seemed anachronistic
and pernicious in the face of the depression.

Not surprisingly, political pressure developed for change. President Franklin
Roosevelt won a landslide rcelection victory in 1936 and saw this as a strong
endorsement for the New Deal programs that the Court was invalidating. In
March 1937, Roosevelt proposed that Congress adopt legislation to increase the
size of the Supreme Court.”® Under the proposal, one Justice would be added to
the Court for each Justice over age 70, up to a maximum of 15 Justices. In light of
the ages of the Justices then on the Court, Roosevelt would have been able to add

5% 997 U.S. 1 (1936), discussed in §3.4.3.

87 These cases are discussed in §8.1.

%8 The “court packing™ proposal is discussed in detail in Robert Jackson, The Swouggle tor
Judicial Supremacy (1941).
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six new Justices and thus secure a majority on the Court to uphold the New Deal
programs.

Roosevelt’s Court-packing plan drew intense opposition, even from some
supporters of New Deal programs, on the ground that it was a threat to the
independence of the federal judiciary. It is worth noting, however, that nothing in
the Constitution mandated or even suggested a number of Justices for the Court.
The first Judiciary Act prescribed a Court of six. This was temporarily reduced to
five in 1801 and increased back to six in 1802. The number of Justices was
increased to seven in 1807, to nine in 1837, and to ten in 1864. Generally, the
increase in the size of the Court was a result of the addition of a new federal circuit
court of appeals. Supreme Court Justices were responsible for “riding circuit” and
sitting as federal appeals court judges; an additional Justice was created each time
the country expanded and a new circuit was added.

In 1866, with unpopular President Andrew Johnson in the White House,
Congress reduced the size of the Supreme Court to seven. This kept Johnson from
filling an existing vacancy on the Court and meant that the next two vacancies also
would go unfilled in order to bring the Court’s size down from ten to seven. In
1869, after Ulysses Grant became president, the number on the Court was
increased to nine, where it has been ever since.

In 1937, Justice Owen Roberts changed his position and was the fifth to
uphold two laws of the type that previously had been invalidated: a state minimum
wage law for women and a federal law regulating labor relations.®” There is a
debate over whether Roberts was influenced by the political pressure of the Court-
packing plan or whether he planned to change his vote prior 10 Roosevelt's
proposal. Whatever the cause, Robert’s change in sentiment will forever be known
as “the switch in time that saved nine.”

Key Decisions Changing the Commerce Clause Doctrine

Three decisions — NLRB v. Jones & Laughlin Steel Corp. in 1937, United States
v. Darby in 1941, and Wickard v. Filburn in 1942 — overruled the earlier decisions
and expansively defined the scope of Congress’s commerce power. Indeed,
because of these three decistons, from 1937 until 1995 not one federal law was
declared unconstitutional as exceeding the scope of Congress's commerce power.

NLRB v. Jones & Laughlin Steel Corp. involved a constitutional challenge to the
National Labor Relations Act, which created a right of employees to bargain
collectively, prohibited unfair labor practices such as discrimination against union
members, and established the National Labor Relations Board to enforce the
law.” The law contained detailed findings on the relationship between labor
activity and commerce., The Act applied when there was an effect on commerce
and, in fact, it expressly defined “affecting commerce” as meaning “in commerce,

%9 West Coast Hotel v. Parish, 300 U.S. 379 (1937) (upholding a state minimum wage law for
women), discussed in §8.2.3. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937) (upholding
federal regulation of the steel industry), discussed below.

0301 US. 1 (1937).

256




§3.3 The Commerce Power

or burdening or obstructing commerce or the tree flow of commerce, or having
led or tending to lead to a labor dispute burdening or obstructing commerce or
the free flow of commerce.””!

"The Court initially explained how the Jones & Laughlin Steel Corporation
was clearly a part of interstate commerce. It was the fourth largest producer of
steel with factories in Pennsylvania; mines in Pennsylvania, Minnesota, Michigan,
and West Virginia; steel fabricating plants in Louisiana and New York; warehouses
in Illinois, Michigan, Tennessce, and Ohio; and steamships operating on the
Great Lakes.”® The Court explained that overall the steel industry employed
33,000 individuals mining ore, 44,000 mining coal, 4,000 quarrying limestone,
16,000 manufacturing coke, 343,000 manufacturing steel, and 83,000 transport-
ing its product.

In light of these findings, NLRB v. Jones & Laughlin Steel Corp. does not at first
seem to be a radical departure from the earlier decisions. The Court explained
how the steel business was part of the stream of commerce and how labor relations
within it had a direct effect on commerce. However, the Court’s opinion left no
doubt that the decision marked a major shift in the law. The Court flatly declared
that “the fact that the employees...were engaged in production is not
determinative.””® The Court spoke broadly of Congress’s commerce power:
“The fundamental principle is that the power to regulate commerce is the power
to enact ‘all appropriate legislation’ for ‘its protection and advancement,’” 'to
adopt measures’ to ‘promote its growth and insure its safety,” ‘to foster, protect,
control, and restrain.’ That power is plenary and may be exerted to protect
int(;};state commerce no matter what the source of the dangers which threaten
it.”

Although the Court’s holding in Jones & Laughlin might be squared with the
decisions of the earlier era, the Court clearly signaled a major change in
direction.”® In fact, in a companion case, which has received much less attention,
the Court upheld the application of the National Labor Relations Act to a
relatively small clothes manufacturer.”®

The radical nature of the Court’s shift was apparent in the 1941 decision,
United States v. Darby.”” Darby involved a challenge to the constitutionality of the
Fair Labor Standards Act of 1938. This Act prohibited the shipment in interstate
commerce of goods made by employees who were paid less than the prescribed

I 1d. at 81, quoting §2(7) of the Act.

™ 1d. at 26.

7 Id. at 40.

™ 1d. at 37 (citations oimnitted).

75 Almost simultaneously, the Supreme Court abandoned its substantive due process doctrines
that limited the ability of state and local governments to regulate the economy. See discussion in
§8.2.5.

76 NLRB v. Friedman-Harry Marks Clothing Co., 301 U.S. 58 (1937). See also United States v.
Fainblatt, 306 U.S. 601 (1939) (upholding application of the Act to a small New Jersey company that
employed only 60 people).

77312 1U.8. 100 (1941).
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minimurm wage (25 cents per hour at that time). In upholding the Act, the Court
departed from all aspects of the pre-1937 commerce clause doctrines.

The Court rejected the view that production was left entirely to state
regulation. The Court explained that Congress may control production by
regulating shipments in interstate commerce. The Court wrote: “While manu-
facture is not of itself interstate commerce, the shipment of manufactured goods
interstate is such commerce and the prohibition of such shipment by Congress is
indubitably a regulation of commerce.””® The Court spoke repeatedly of “the
plenary power conferred on Congress by the commerce clause.”””

Perhaps most importantly, the Court expressly overruled Hammer w.
Dagenhart and emphatically rejected the view that the Tenth Amendment limits
Congress's powers. In its most famous words, discussed more fully below in §3.8,
the Court declared that “[tjhe amendment states but a truism that all is retained
which has not been surrendered.”®® In other words, a law is constitutional so long
as it is within the scope of Congress’s power; the Tenth Amendment would not be
used by the judiciary as a basis for invalidating federal laws.

The third major decision, Wickard v. Filburn, left no doubts that the pre-1937
commerce clause doctrines had been completely abandoned.?' Under the
Agricoltural Adjustment Act, the secretary of agriculture set a quota for wheat
production and each farmer was given an allotment. Farmer Filburn owned a
small dairy farm in Ohio and grew wheat primarily for home consumption and to
feed his livestock. His allotment for 1941 was 222 bushels of wheat, but he grew
461 bushels and was fined $117. He claimed that the federal law could not
constitutionally be applied to him because the wheat that he grew for home
consumption was not a part of interstate commerce.

The Court, in an opinion written by Justice Robert Jackson, upheld the
application of the federal law and ruled against farmer Filburn. The Court Hatly
rejected the limits on the commerce power that were enforced in the earlier era.
The Court stated: “[Q]uestions of the power of Congress are not to be decided by
reference to any formula which would give controlling force to nomenclature such
as ‘production’ and ‘indirect” and foreclose consideration of the actual effects of
the activity in question upon interstate commerce.”® In other words, the
distinctions which were crucial in the earlier era, between commerce and
production, and between direct and indirect effects on commerce, no longer were
followed. The Court declared: “Once an economic measure of the reach of the
power granted 1o Congress in the Commerce Clause is accepted, questions of
federal power cannot be decided simply by finding the activity in question to he
‘production,’ nor can consideration of its economic effects be foreclosed by calling
them ‘indirect.””

" 1d. a1 113,
Ml at 115.
80 14 ar 124,
81317 US. 111 (1949).
52 1d. at 120.
B I ar 124,
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‘The Court upheld the application of the Agricultural Adjustment Act to home
grown wheat because of the cumulative effect of that wheat on the national market.
The Court explained that home grown wheat was the single most variable factor in
the wheat market and that it could account for more than 20 percent of
production.®® Therefore, even though Filburn’s wheat only had a negligible
impact on interstate commerce, Congress could regulate his production because
cumulatively home grown wheat had a substantial effect on interstate commerce.
The Court noted that even though Filburn's “own contribution to the demand for
wheat may be trivial by itself, [it] is not enough to remove him from the scope of
federal regulation where, as here, his contribution, taken together with that of
many others similarly situated, 1s far from trivial.”®®

The Test for the Commerce Clause After 1937

Taken together, NLRB v. jones & Laughlin Steel Corp., United States v. Darby,
and Wickard v. Filburn expansively defined the scope of Congress’s commerce
clause power.®® No longer did the Court distinguish betwecn commerce and other
stages of business such as mining, manufacturing, and production; instead,
Congress could exercise control over all phases of business. No longer did the
Court distinguish between direct and indirect eflects on interstate commerce;
rather, Congress could regulate any activity that taken cumulatively had an eftect
on interstate commerce. No longer was the Tenth Amendment a limit on
congressional power; instead, a federal law would be upheld so long as it was
within the scope of Congress’s power, and the commerce clause was interpreted so
broadly that seemingly any law would meet this requirement.

Thus, after 1937 until 1995, not one federal law was declared unconstitutional
as exceeding the scope of Congress’s commerce power. The law of the commerce
clause during this era could be simply stated: Congress could regulate any activity
if there was a substantial effect on interstate commerce. Of course, after Wickard v.
Filburn, it was not necessary that the particular person or entity being regulated
have a substantial effect on commerce; the requirement was only that the activity,
looked at cumulatively across the country, have a substantial effect on commerce.

In fact, in some cases, the Court even deleted the word “substantial” and
declared that Congress could regulate anything under the commerce clause so
long as there was a rational basis for believing that there was an effect on
commerce. In Hodel v. Indiana, in 1981, the Court stated: “A court may invalidate
legislation enacted under the Commerce Clause only if it is clear that there is no
rational basis for a congressional finding that the regulated activity affects

¥ Id. ar 127.

5 Id. at 127-128,

6| hese were not the only decisions in this period that broadly defined the scope of Congress’s
commierce power. See also Kentucky Whip & Collar Co. v. Tllinois Central R.R., 209 U.S. 334 (1937)
(upholding a ban on shipments in interstate commerce of convict-made goods inta states forbidding
their use); United States v. Rock Royal Co-operative, 307 U.S. 533 (1939) (upholding a federal
regulation of the handling of milk in the New Yark metropolitan area); United States v. Wrightwood
Dairy Co., $15 U.S. 110 (1942) (upholding the power of Congress to regulate milk that was produced
and sold intrastate, but was in competition with interstate dairy products).
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interstate commerce, or that there is no reasonable connection between the
regulatory means selected and the asserted ends.”®

Under this test, it is difficult to imagine anything that Congress could not
regulate under the commerce clause so long as it was not violating another
constitutional provision. As such, since 1937, a wide array of federal legislation has
been adopted under the aegis of the commerce clause. To illustrate the breadth of
the Supreme Court’s interpretation of the commerce clause, consider three types
of federal laws adopted under it: regulatory laws, civil rights laws, and criminal
laws,

Regulatory Laws

A key aspect of American government since 1937 has been the dramatic
increase in the number of federal administrative and regulatory agencies and in
the scope of authority they possess.®® The Court’s broad definition of the
commerce clause power facilitated this expansion. The Court held that Congress
can set the terms for items shipped in interstate commerce. This includes virtually
anything that potentially can travel across state lines, For instance, the Gourt has
held that Congress can regulate intangible items such as insurance policies or
stock under its commerce power,*

Congress can regulate purely intrastate activities, including all aspects of
business, if there is a rational basis for believing that there is an interstate effect.
For example, the Court held that Congress could regulate strip mining on land
even though the land was not a part of interstate commerce and even though
regulating land use has been a traditional state government function.” The Court
deferred to congressional findings that “many surface mining operations result in
disturbances of surtace areas that burden and adversely affect commerce and the
public welfare by destroying or diminishing the utility of land...by causing
erosion and landslides, by contributing 10 floods, by polluting the water, by
destroying fish and wildlife habitat, by impairing natural beauty, by damaging the
property of citizens, by creating hazards dangerous to life and property . . ., and by

7452 U.S. 314, 323-324 (1981). It is worth noting that not all of the Justices agreed with this
broad definition of the commerce power. Justice Rehnquist wrote: “It would be a mistake to conclude
that Congress’ power (o regulate . . . is unlimited. Soine activities may be so private or local in nature
that they may not be in commenrce. ... The] Court asserts that regulation will be upheld it Congress
had a rational basis for finding that the regulated activity affects interstate commerce. . .. [But] it has
long been established that. .. [tlhere must instead be a showing that the regulated activity has a
substantial effect on that commerce.” Hodel v. Virginia Surface Mining & Reclamation Assn., Inc., 452
U.S. 264, 510-312 (1981) (Rehnquist, ., concurring in the judgment). As discussed below, in United
States v. Lopez, 514 U.S. 549 (1995), the Court, in an opinion by Chief Justice Rehngquist, held that
the test is that there must be a “substantial effect” on interstate commerce.

¥ The constitutional problems posed by these agencies are discussed in more detail in §3.9.

8 See United States v. South-Eastern Underwriters Association, 322 U.S. 533 {1944)
{Congress’s authority to regulate interstate insurance transactions); American Power & Light Co.
v. SEG, 329 U.S. 90 (1946) (Congress’s authority to regulate stock in public utilities).

0 See Hadel v. Virginia Surface Mining & Reclamation Asst., Inc., 452 1.8, 264 {198 1); Hodel v.
Indiana, 452 U.S. 314 (1981}
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counteracting government programs and efforts to conserve soil, water, and
other natural resources.”!

Also, Congress can regulate intrastate activities if necessary to protect its
regulation of interstate activities. In fact, the Court has held that Congress’s
regulatory power extends even after an item has been shipped in interstate
commerce. For example, the Court upheld the authority of the Food and Drug
Administration to im;()pse labeling requirements for items that have been a part of
interstate commerce.’

Ciuil Rights Laws

Among the most important laws ever adopted in American history is the 1964
Civil Rights Act which, in part, prohibits private employment discrimination
based on race, gender, or religion, and which forbids discrimination by places of
public accommodation such as hotels and restaurants. Congress enacted this
legislation under its commerce clause power, and the Supreme Court upheld it on
that basis.

Logically it might seem that the civil rights law would be most easily justified
under Congress’s authority pursuant to §5 of the Fourteenth Amendment.
However, the Supreme Court, in 1883, had held that Congress only could regulate
government conduct and could not regulate private behavior under the
Fourteenth Amendment.”® Therefore, in 1964, it was uncertain whether Congress
could use its Fourteenth Amendment power to outlaw private discrimination in
employment and public accommodations. Congress thus chose the commerce
clause as the authority for this landmark legislation.™

In Heart of Atlanta Motel Inc. v. United States, the Court upheld the
constitutionality of Title IT of the Civil Rights Act, which prohibited discrimination
by places of public accommodation.”® The Heart of Atlanta Motel was located in
downtown Atlanta and had 216 rooms and about 75 percent of its registered
guests from out of state.”® The Court upheld the application of the Act to the
motel, which had a policy of refusing to provide accommodations to blacks.

The Court said that in evaluating the law and its application “{t/he only
questions are: (1) whether Congress had a rational basis for finding that racial

°l 1d. at 277. In Hode! v. Virginia Surface Mining and Reclamation Association, the Court
upheld the general constitutionality of the Surface Mining Control and Reclamation Act of 1977. In
the companion case of Hodel v. Indiana the Court upheld the prime farmland provisions of the Act
that required a demenstration of the ability to restore cropland before it was subjected to strip mining
operations.

92 {Inited States v, Sullivan, 332 U.S. 689 {1948) (affirming the conviction of a retail druggist for
“misbranding” two pill boxes).

9% The Givil Rights Cases, 109 LS. 3 (1883). This decision 1s discussed in detail in §3.6.1 and
§6.1.

™ Karlier cases had upheld the ability of Congress to prohibit discrimination in the channels of
interstate commerce. See, ¢.g., Morgan v. Virginia, 328 U.S. 373 (1946); Boynton v. Virginia, 364 U.S,
454 (1960).

%379 US. 241 (1964).

% Id. at 243,
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discrimination by motels affected commerce, and (2) if it had such a basis, whether
the means it selected to eliminate that evil are reasonable and appropriate.”” T'he
Count concluded that the “voluminous testimony [before Congress] presents
overwhelming evidence that discrimination by hotels and motels impedes
interstate travel.”™ The Court noted that it did not matter that Congress's
motive, in part, was moral; many federal laws, stretching back to the Lottery Case,
had been adopted under the commerce power to remedy moral wrongs. Also, the
Court said that it did not matter it the motel was “of a purely local character;” the
Court said “[i]f it is interstate commenrce that fecls the pinch, it does not matter
how local the operation which applies the squeeze.”®

In a companion case, Katzenbach v. McClung, the Court upheld the application
of the Act to a small business: Ollie’s Barbecue, a tamily-owned restaurant in
Birmingham, Alabama.!’? The Court’s recitation of the facts emphasized the
interstate connections of the restaurant. For example, 46 percent of the meat that
it purchased annually came from out of state.'"! The Court’s decision, however,
was not based on the interstate impact of this particular restaurant. Rather, the
Court found that Congress rationally had concluded that discrimination by
restaurants cumulatively had an impact on interstate commerce. The Court found
that the testimony before Congress “afforded ample basis for the conclusion that
established restaurants in such areas sold less interstate goods because of the
discrimination, that interstate travel was obstructed directly by it, that business in
general suffered and that many new businesses refrained from establishing there
as a result of it.”'% 'The Court upheld the Civil Rights Act and its application to
Ollie’s Barbecue because “[t]he power of Congress [under the commerce clause] is
broad and sweeping.”'"

Although both Heart of Atlanta Motel and Katzenbach v. McClung were
unanimous decisions, Justices Douglas and Goldberg concurred in each and
said that they would have preferred to have the law upheld as constitutional under
§5 of the Fourteenth Amendment.'™ The scope of Congress’s power under this
constitutional provision is discussed in §3.6 below.

‘These decistons reflect the breadth of Congress’s commerce power, but they
are not surprising under the doctrines developed since 1937. Under Wickard,
racial discrimination by hotels and restaurants, looked at cumulatively across the
country, surely has an effect on interstate commerce. Nor is there any reason why
it should matter that Congress’s primary purpose was based more on a moral
judgment to eliminate discrimination than on concern for enhancing the

Y I A 258-259).

% 1d. at 253, .

M 1d, at 258 (citation omitted),

190 929 1.5, 294 (1964).

"l ar 297,

92 1d, ar 300,

Y93 k4. ar 305,

't 379 U S. at 280 (Douglas, |., concwrring) (* would prefer to rest the assertion of legislative
power [on] §5 of the Fourteenth Amendment”); #d. at 293 (Goldberg, J., concurring) (Congress hadl
the authority under both the commerce clause and under §5 of the Fourteenth Amendment.)
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economy. The Court has been consistently unwilling to limit Congress to acting
under the commerce clause only to advance cconomic effictency.

Criminal Laws

Not surprisingly, Congress has used its broad commerce clanse power to
enact many federal criminal laws. Some of these laws were adopted before 1937,
such as the Mann Act, which makes it a crime to take a woman across state lines for
immoral purposes,'® and the Lindbergh Act, which prohibits kidnapping.'®®

Perez v. United States illustrates the Court’s willingness to uphold federal
criminal laws adopted under the commerce power.'®” Title Il of the Consumer
Credit Protection Act prohibited loan sharking activities such as charges of excess
interest, violence, and threats of violence, to collect debts. The defendant had
been convicted of violating the law, but argued to the Supreme Court that the law
could not be constitutionally applied to him because his business wholly operated
in New York and there was no proof that he had engaged in organized crime.

The Court rejected these arguments and upheld the federal law. The Court
concluded that it was rational for Congress to believe that even intrastate loan
sharking activities had a sufficient effect on interstate commerce. The Court said
that particularized findings were not required in order for a law to be upheld; it
was sufficient that Congress had a rational belief that even “purely intrastate [loan
sharking] ... nevertheless directly affect[s] interstate and foreign commerce.”!*

After Perez, Congress used this authority to adopt one of the broadest and
most important contemporary statutes: the federal RICO law. Title IX of the
Organized Crime Control Act of 1970 contains the Racketeer Influenced and
Corrupt Organizations Act, which makes it a federal crime for “any person
employed by or associated with any enterprise engaged, or the activities of which
affect, interstate or foreign commerce, to conduct or participate, directly or
indirectly, in a pattern of racketeering activity.”'"® Racketeering is broadly
defined to include everything from prostitution, obscenity, and gambling to
arson, extortion, and bribery.""

Is the Broad Definition of the Commerce Power Desirable?

These decisions illustrate the breadth of the commerce power between 1937
and 1995. The key question is whether this is a desirable recognition of the need
for federal legislation or whether it is an undesirable abandonment of basic
constitutional principles. On the one hand, the complex problems facing

105 Spp Hoke v. United Staces, 227 U.S, 308 {1913); Caminetti v. United States, 242 U.S. 470
(1917}

196 (Looch v. United States, 297 U.S. 124 (19%6).

107 402 U.S. 146 (1971).

198 14 at 155-156.

10918 U.S.C. §1962 (0).

M0 19 US.C. §1061(1).
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American society in the twentieth century necessitate that Congress have authority
to act beyond the narrow confines created by the Court in the pre-1937 area.

On the other hand, a core principle of American constitutional law is that the
tederal government has limited powers with most governance left to the states.
The Court’s expansive approach to the commerce clause puts virtually nothing
beyond the reach of Congress, so long as it does not violate another constitutional
provision.

Closely related to this issue is the question whether the judiciary should
protect the states or whether the only check on Congress is through the political
process. 'This is discussed more fully in §3.8, below. These basic normative
questions are key in evaluating the desirability of the shift in the law since 1995 as
the Court has narrowed the scope of the commerce power.

§3.3.5 The Commerce Clause After United States v. Lopez

Between 1936 and April 26, 1995, the Supreme Court did not find one federal law
unconstitutional as exceeding the scope of Congress’s commerce power. Then in
United States v. Lopez''' by a 5 to 4 margin, the Supreme Court declared
unconstitutional the Gun-Free School Zones Act of 1990, which made it a federal
crime to have a gun within 1,000 feet of a school.''? Splitting along ideological
lines, the Court ruled that the relationship to interstate commerce was too
tangential and uncertain to uphold the law as a valid exercise of Congress’s
commerce power. Chief Justice Rehnquist wrote the opinion of the Court and was
joined by Justices O’Connor, Kennedy, Scalia, and Thomas. Justices Stevens,
Souter, Ginsburg, and Breyer dissented.

The Court followed its decision in Lopez with United States v. Morrison,''? in
2000, in which it declared unconstitutional the civil damages provision of the
Violence Against Women Act, which created a federal cause of action for victims of
gender-motivated violence." ' Morrison had the identical split among the Justices
as Lopez. As discussed below, Morrison goes significantly further than Lopez in
limiting the scope of Congress’s commerce power by holding that Congress
cannot regulate a noneconomic activity by finding that, looked at cumulatively, it
has a substantial effect on interstate commerce.

Additionally, in two subsequent cases, United States v. ]one.s‘l 15 and Solid Waste
Agency of Northern Cook County v. United States Army Corps of Engineers''® the Court
interpreted federal laws narrowly to avoid “constitutional doubts” that would be
raised by a broader interpretation. In each instance, the Court said that applying
the federal law would raisc serious questions as to whether Congress had exceeded

UL 514 US. 549 (1995).

1218 U.S.C. §922(q)(2)(a); §921(a)(25).
113 590 17.5. 598 (2000).

% 49 U.S.C. §13981.

15 590 1.8, 848 (2000).

16 551 U.S, 159 (2001).
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its commerce power. To avoid these constitutional doubts the Court narrowly
interpreted the federal laws.

However, in its two mosi recent cases concerning the scope ot Congress’s
commerce power— Pierce County, Washington v. Guillen''” and Gonzales v.
Raich''® —the Court rejected challenges and upheld federal statutes.

These cases are discussed in turn below. There is no doubt that these cases,
especially when considered together with the Court’s narrowing in the scope of
Congress’s powers under §5 of the Fourteenth Amendment and its revival of the
Tenth Amendment,!'® are one of the most important developments in
constitutional law in recent years.'*

United States v. Lopez

Alfonso Lopez was a twelfth grade student at Edison High School in San
Antonio, Texas, in 1992 when he was arrested for carrying a concealed .38 caliber
handgun and five bullets. He was charged with violating the Gun-Free School
Zones Act of 1990, which made it a federal offense “for any individual knowingly
to possess a firearm at a place that the individual knows, or has reasonable cause to
believe, is a school zone.”'?! ‘The law defines a school zone as “in, or on the
grounds of, a public, parochial, or private school”'** or “within a distance of 1,000
feet from the grounds of a public, parachial, or private school.”'*® Lopez was
convicted of violating this law and sentenced to'six months imprisonment and two
years of supervised release.

Lopez appealed on the ground that the Gun-Free School Zones Act of 1990
was an unconstitutional exercise of Congress's commerce power, The United
States Court of Appeals for the Fifth Circuit found that the law was unconstitu-
tional because there were inadequate findings by Congress as to a sufficient
relationship to interstate commerce.

'The United States Supreme Court affirmed, but on different grounds. The
Court’s decision was not based on the absence of adequate findings by Congress;
rather, the Court concluded that the law was unconstitutional because it was not
substantially related to interstate commerce.

U7 537 11.8.129 (2003).

118 195 §. Cr. 2195 (2005).

9 The narrowing of Congress’s power under §5 of the Fourteenth Amendment is discussed
helow in §3, and the revival of the T'enth Amendment as a limit on federal power is considered in §3.9.

120 Understandably, a great deal of academic attention has been devoted to these decisions. See,
e.g., Isabelle Katz Pinzler, Toward a More Perfect Union: Understanding and Countering the
Federalism Revolution (2002); Richard H. Fallon, Jr., The Conservative Paths of the Rehnquist
Court’s Federalism Decisions, 69 U. Chi. L. Rev. 429 (2002); Robert A. Schapire & William W.
Buzbee, Unidimensional Federalisin: Power and Perspective in Commerce Clause Adjudication, 88
Cornell L. Rev. 1199 (2003).

12118 U.S.C. $922(q){2)(A).

122 14 U.S.C, §921(a)(25)(A).

123 18 U.S.C. §921(2)(25)(B).
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Chief Justice Rehnquist’s opinion for the Court began by emphasizing that
the Constitution creates a national government of enumerated powers. =" In
other words, the Court returned to the notion that Article T hmits Congress’s
legislative powers to those that are express or implied in the Constitution.

After reviewing the history of decisions under the commerce clause, the Court
identified three types of activities that Congress can regulate under this power.
First, Congress can “regulate the use of the channels of interstate commerce.”'%?
The Court cited Heart of Atlania Mbotel, Inc. v. United States, which upheld the
federal law prohibiting discrimination by hotels and restaurants as an example of
protecting the channels of interstate commerce.'*°

Second, the Court said that Congress may legislate “to regulate and protect
the instrumentalities of interstate commerce.”'?” The Court said that this includes
the power to regulate persons and things in interstate commerce. The Court here
cited several cases which upheld congressional power to regulate the railroads
under its commerce power.

Finally, the Court said that Congress may “regulate those activitics having a
substantial relation to interstate commerce.”'*? Chief Justice Rehnquist said that
the prior case law was uncertain as to whether an activity must “affect” or
“substantially affect” interstate commerce to be regulated under this approach.
Chief Justice Rehnquist concluded that the more restrictive interpretation of
congressional power is preferable and that “the proper test requires an anal?f'sis of
whether the regulated activity ‘substantially affects’ interstate commerce.”'*"

The Court concluded that the presence of a gun necar a school did not
substantially affect interstate commerce and that therefore the federal law was
unconstitutional. Chief Justice Rehnquist noted that nothing in the Act limited its
application to instances where there was proof that the gun had been part of
interstate commerce. The Court specifically rejected the federal government’s
claim that regulation was justified under the commerce clause because possession
of a gun near a school may result in violent crime that can adversely affect the
economy.

Concurring opinions were written by Justice Thomas and also by Justice
Kennedy, whose opinion was joined by Justice O’Connor. Justice Thomas’s
opinion was notable because it urged a much narrower view of congressional
power than adopted by the majority. Thomas’s approach would have returned the
Court to the limits on the commerce authority that the Court followed between
1887 and 1937. Justices Kennedy and O’'Connor stressed federalism and the
relationship between limiting Congress’s authority and protecting state pre-
rogatives. They also emphasized the lack of necessity for the federal law because
the vast majority of states already had laws prohibiting guns near schools.

2 514 US, 549, 552,

128 10t 658.

126 379 U.S. 241 (1964), discussed above in §3.5.4.

127 Id, at 5538-559, citing Jones & Laughlin Steel Corp. v. United States, 301 U.8, at 37,
128 See, e.g., Shreveport Rate Cases, 234 1.5, 342 (1914), discussed above in §3.3.5.1, (1937).
129514 118, at 558,

130 14, at 559.
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Justices Stevens, Souter, and Breyer wrote dissenting opinions. Justice
Breyer’s dissent was the most thorough and was joined by the other dissenting
Justices: Stevens, Souter, and Ginsburg. The dissent criticized the majority for
engaging in undue judicial activism; for abandoning almost 60 years of precedent;
and for invalidating an important federal statute. Justice Breyer argued that the
judiciary should uphold a federal law as a valid exercise of the commerce power so
long as there is a “rational basis” that an activity affects interstate commerce.'?!
Justice Breyer then explained why guns inherently are a part of interstate
commerce and why guns near schools have an economic impact that justifies
federal regulation under the commerce power.

United States v. Morrison

United States v. Morrison presented the question, as to whether the civil
damages provision of the federal Violence Against Women Act is constitutional.'**
The provision authorizes victims of gender-motivated violence to sue for money
damages. Congress enacted the Violence Against Women Act based on detailed
findings of the inadequacy of state laws in protecting women who are victims of
domestic violence and sexual assaults, For example, Congress found that gender-
motivated violence costs the American economy billions of dollars a year and is a
substantial constraint on freedom of travel by women throughout the country.

The case was brought by Christy Brzonkala, who allegedly was raped by
football players while a freshman at Virginia Polytechnic Institute. The players
were not criminally prosecuted and ultimately avoided even sanctions by the
university. Brzonkala filed suit against her assailants and the university under the
civil damages provision of the Violence Against Women Act.

The issue before the Supreme Court was whether the civil damages provision
of the Act could be upheld, either as an exercise of Congress’s commerce clause
authority or as permissible under Congress’s power pursuant 1o §5 of the
Fourteenth Amendment. In a 5 to 4 decision, the Court held that Congress lacked
the authority to adopt the provision under either of these powers.'*® The split was
the same as in all of the recent federalism rulings: Chief Justice Rehnquist wrote
the opinion for the Court, joined by Justices O'Connor, Scalia, Kennedy, and
Thomas. Justices Stevens, Souter, Ginsburg, and Breyer dissented.

In Morrison, the Court reaffirmed the three-part test for Congress's
commerce clause authority that was articulated in United States v. Lopez. Congress
may regulate (a) the channels of interstate commerce, (b) the instrumentalities
of interstate commerce and persons or things in Interstate comimerce, and
(c) activities that have a substantial effect on interstate commerce. The United
States government and the plaintiff, Christy Brzonkala, defended the law based on
the third part of the test, on the ground that violence against women has a

Bl 1d al 618 (Breyer, J., dissenting}.

132 49 U.S.C. §13981.

133 Mle Court’s discussion of Congress’s power to enact the law pursuant to §5 of the Fourteenth
Amendment is considered below in $3.6.1.
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substantial effect on the national economy. There was a lengthy legislative history
of the Violence Against Women Act in which Congress found that assaults against
women, when looked at cumulatively across the country, have a substantial effect
on interstate commerce. The Supreme Court expressly rejected this argument as
insufficient to sustain the law. Chief Justice Rehnquist emphasized that Congress
was regulating noneconomic activity that has traditionally been dealt with by state
taws, He wrote: “Gender-motivated crimes of violence are not, in any sense of the
phrase, economic activity. While we need not adopt a categorical rule against
aggregating the effects of any noneconomic activity in order to decide these cases,
thus far in our Nation’s history our cases have upheld Commerce Clause
regulation of intrastate activity only where that activity is economic in nature.”'®!
The Supreme Court found Congress’s findings of impact on the economy to be
inadequate to sustain the law under the commerce clause. Chief Justice Rehngquist
declared: “But the existence of congressional findings is not sufficient, by itself, to
sustain the constitutionality of Commerce Clause legislation. As we stated in
Lopez, ‘[S]imply because Congress may conclude that a particular activity
substantially affects interstate commerce does not necessarily make it so.”+%°
The Court said that Congress was relying on a “but-for” causal chain from the
mitial occurrence of violent crime... 10 every attenuated effect upon interstate
commerce.”*® The Court said that “[i]f accepted, petitioners’ reasoning would
allow Congress to regulate any crime as long as the nationwide, aggregated impact
of that crime has substantial effects on employment, production, transit or
consumption.”’*” By this reasoning, the Court explained, Congress could
regulate all violent crimes in the United States. The Court thus concluded:
“We accordingly reject the argument that Congress may regulate noneconomic,
violent criminal conduct based solely on that conduct’s aggregated effect on
interstate commerce. The Constitution requires a distinction between what is truly
national and what is truly local,”!*®

Justice Clarence Thomas wrote a concurring opimion in which he again
objected, as in Lopez, to the “substantial effects” test as a way of justifying
congressional action under the commerce power. He wrote: “[T]he very notion of
a ‘substantial effects’ test under the Commerce Clause is inconsistent with the
original understanding of Congress’ powers and with this Court’s early Commerce
Clause cases. By continuing to apply this rootless and malleable standard, however
circumscribed, the Court has encouraged the Federal Government to persist in its
view that the Commerce Clause has virtually no limits. Until this Court replaces its
existing Commerce Clause jurisprudence with a standard more consistent with
the original understanding, we will continue to see Congress appropriating
state police powers under the guise of regulating commerce.”"* In other wordls,

131 590 U.S. 598, 613 (2000},

193 fd al 614 (citation omitted).

135 14 at 6165,

137 1d,

138 1t au 617-618.

V99 1 aL 627 (Thomas, J., concurring).
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Justice Thomas would go significantly further than the majority in limiting the
scope of Congress's commerce power; the majority in Morrison would allow
Congress to regulate economic activities based on their cumulative impact on the
economy, but not Justice Thomas,

Justice Souter wrote a dissenting opinion, joined by Justices Stevens,
Ginsburg, and Souter. Justice Souter stressed the need for judicial deference
to congressional fact-finding: “Congress has the power to legislate with regard to
activity that, in the aggregate, has a substantial effect on interstate commerce. The
fact of such a substantial effect is not an issue for the courts in the first instance, but
for the Congress, whose institutional capacity for gathering evidence and taking
testimony far exceeds ours. By passing legislation, Congress indicates its
conclusion, whether explicitly or not, that facts support its exercise of the
commerce power. The business of the courts is to review the congressional
assessment, not for soundness but simply for the rationality of concluding that a
jurisdictional basis exists in fact.”'*"

Justice Souter stressed that Congress had conducted voluminous hearings
and found that violence against women has an enormous effect on the American
economy. He wrote: “But the sufficiency of the evidence before Congress to
provide a rational basis for the finding cannot seriously be questioned. Indeed,
the legislative record here is far more voluminous than the record compiled by
Congress and found sufficient in two prior cases upholdmg Title I of the Civil
Rights Act of 1964 against Commerce Clause challenges.”'"'

Thus, Morrison goes further than Lopez in limiting the scope of Congrl ess’s
commerce power by narrowing the ability of Congress to regulate based on
findings of “substantial effect” on interstate commerce. At least in areas that the
Court regards as mraditionally regulated by the states, Congress cannot regulate
noneconomic activity based on a cumulative substantial effect on interstate
commerce,

Narrowly Interpreting Laws to Avoid “Constitutional Doubts”

In two recent cases, United States v. fones'*? and .Solzd Waste Agency of Novthern
Cook County v. United States Army Corps of Engineers,"™ the Supreme Court has
narrowly interpreted federal laws to avoid “constitutional doubts” as to whether
Congress exceeded its commerce power. In each instance, the Court did not
declare the federal statute unconstitutional, but instead used the recent restrictive
interpretations of the commerce power as a reason for limiting the scope of the
federal laws.

In Jones, the Court considered whether arson of a dwelling violates the federal
law that makes arson of property in interstate commerce a federal crime.'** The

140 1d, at G298 (Souter, |, dissenting).
HEpt ae 634.

¥ 590 1S 848 (2000).

M3 591 1S, 159 ¢2001).
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United States government argued that the residence was part of interstate
commerce in that it had insurance policies and it received utility service, But the
Supreme Court, in a unanimous decision, interpreted the arson act to not apply to
arson of a dwelling. Justice Ginsburg wrote the opinion for the Court and said that
allowing the law to be applied to arson of a residence would raise “constitutional
doubts” as to whether Congress had exceeded the scope of its commerce clause
power.'* To avoid the constitutional issue, the Court interpreted the federal
statute narrowly to not include arson of dwellings,

In Solid Waste Agency of Novthern Cook County v. United States Avmy Corps of
Engineers,'*® the Supreme Court held that the Army Corps of Engineers could not
apply the federal Water Pollution Control Act to intrastate waters based on the
presence of migratory birds. A consortium of suburbs of Chicago sought to buy an
abandoned gravel pit to dispose of nonhazardous solid wastes. Water within the
gravel pit was used by migratory birds. The Army Corps of Engineers had
promulgated rules concerning when the Water Pollution Control Act applied, and
one of these, the “migratory bird rule,” was used to require compliance in the use
of the abandoned gravel pit.

The Supreme Court, in a 5 to 4 decision, interpreted the federal Act narrowly
to avoid “constitutional doubts” and thus held that the presence of migratory birds
is not sufficient to bring intrastate waters within the scope of the Water Pollution
Control Act. The government argued that the migratory bird rule was
constitutional because “protection of migratory birds is a ‘national interest of
very nearly the first magnitude,’...and that, as the Court of Appeals found,
millions of people spend over a billion dollars annually on recreational pursuits
relating to migratory birds.”'*” Chief Justice Rehnquist, writing for the Court, said
that whether these justifications are sufficient under the commerce clause,
especially in light of Lopez and Morrisen, is a “significant constitutional
question.”'*?

To avoid the constitutional issue, the Court said that it would interpret the
statute to not apply. Chief Justice Rehnquist explained: “These are significant
constitutional questions raised by respondents’ application of their regulations,
and yet we find nothing approaching a clear statement from Congress that it
intended §404(a) to reach an abandoned sand and gravel pit such as we have here.
Permitting respondents to claim federal jurisdiction over ponds and mudflats
falling within the ‘Migratory Bird Rule’ would result in a significant impingement
of the States’ traditional and primary power over land and water use. We thus read
the statute as written to avoid the significant constitutional and federalism
questions raised by respondents’ interpretation, and therefore reject the request
for administrative deference.”!*

45 390 .8, at 858.

M6 551 1S, 159 (2001).
M7 531 ULS. ac 175,

e
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Although interpreting laws narrowly to avoid constitutional doubts is not new,
its application to the commerce clause gives a powerful tool to lawyers challenging
the application of federal civil and criminal laws. They need not persuade the
Court that a federal statute is unconstitutional on its face or as applied. Instead,
they only need to show that the application of the law would raise “constitutional
doubts.” The Supreme Court never has explained how serious the constitutional
doubts must be; nor has it indicated how plausible the narrowing construction has
to be. Together, Jones and Solid Waste Agency indicate another way in which the
Rehnquist Court’s recent narrow interpretation of the commerce power is
manifesting itself.

Upholding Federal Laws and Rejecting
Commerce Clause Challenges

The two most recent commerce clause cases, as of this writing, both refused to
extend limits on Congress’s powers and upheld the federal statutes. In Pierce
County, Washington v. Guillen,'”® the Court unanimously reaffirmed broad
authority for Congress to legislate concerning road safety as part of its power
to regulate the channels of interstate commerce. A federal statute provides that ifa
local government does a traffic study as part of applying for federal funds, that
study is not discoverable. Congress’s concern was that local governments would
refrain from conducting such investigations if they could be used as evidence
against them in suits arising from automobile accidents.

Guillen involved two separate accidents at intersections in the State of
Washington and the local governments had recently conducted studies of traffic
conditions at both locations. The plaintitfs sued the local governments and sought
access to the traffic studies. The Washington Supreme Court declared uncon-
stitutional the federal law that exempted these studies from discovery. The United
States Supreme Court, in an opinion by Justice Clarence Thomas, unanimously
reversed and upheld the federal law. Justice Thomas explained that “[i]t is well
established that the Commerce Clause gives Congress authority to regulate the
use of the channels of interstate commerce. ... [The staiutes] can be viewed as
legislation aimed at improving safety in the channels of interstate commerce and
increasing protection for the instrumentalities of interstate commerce. As such,
they fall within Congress’ Commerce Clause _ower.”l5 !

More dramatically, in Gonzales v. Raich, 52 the Court held that Congress
constitutionally may use its power to regulate commerce among the states to
prohibit the cultivation and possession of small amounts of marijuana for
medicinal purposes. Although California has created an exemption to its state
marijuana laws for medical uses, no such exemption exists to the tederal law. In a

150 537 U8, 129 (2003). For a discussion of this decision and its implications, see Mitchell ™.
Berman, Guillen and Gullability: Piercing the Surface of Commerce Clause Doctrine, 89 lowa L., Rev.
1487 (2004).

15 pd at 146-147.

152 195 ., Cr. 2193 (2005,

271




Chapter 3. The Federal Legislative Power

6 to 3 decision, with the majority opinion written by Justice Stevens, the Court
upheld the federal law. Justices Kennedy, Souter, Ginsburg, and Breyer joined the
majority opinion, and Justice Scalia concurred in the judgment. Justice Stevens
explained that for almost 70 years Congress has had the authority to regulate
activities that have a substantial effect on interstate commerce. The Court
concluded that marijuana, looked at cumulatively, including that grown for
medical purposes, has a substantial effect on interstate commerce. Justice Stevens
opinion relied on a precedent from over 60 years ago: Wickard v. Filburn,
discussed above, which held that Congress may regulate the amount of wheat that
farmers grow for their own home consumption.

How does Gonzales v. Raich fit into the Court’s recent commerce clause
Jurisprudence? The Court did not change the test for the commerce clause that it
has followed since Lopez in 1995: Congress, under the commerce clause, may
regulate the channels of interstate commerce, the instrumentalitics of interstate
commerce and persons or things in interstate commerce, and activities which have
a substantial effect on interstate commenrce. Nor did the Court revisitits holding in
Morrison that in regulating noneconomic activities, substantial effect cannot be
based on cumulative impact. Instead, Gonzales v. Raich stands for the proposition
that intrastate production of a commodity sold in interstate commerce is
economic activity and thus substantial effect can be based on cumulative impact.
Justice Scalia concurred in the judgment, and emphasized that Congress,
pursuant to the necessary and proper clause, has the authority to control
intrastate production of goods that are of a type that end up in interstate
commerce.

Implications

Lopez was dramatic simply because it was the first time in almost 60 years that
a federal law has been declared unconstitutional as exceeding the scope of
Congress's commerce power.'>* Morrison, Jones, and Solid Waste Agency show that
Lopez is not an aberration, but the beginning of a major change in the Court’s
approach to the commerce clause. Interestingly, except for fones, these were all
5 to 4 decisions, with the five most conservative Justices — one who was appointed
by President Nixon, three who were appointed by President Reagan, and one who
was appointed by President Bush — in the majority.'”* Although these Justices are
most commonly associated with advocating judicial restraint, in these cases they
abandoned almost 60 years of deference to the legislature under the commerce
clause, On the other hand, it is not surprising that it is conservative Justices who
are most concerned with limiting the scope of congressional powers and
protecting the prerogatives of state governments.

153 ¥or an excellent collection of essays on Lopez and its possible implications, see Symposium:
Reflections on United States v. Lopez, 94 Mich. L. Rev. 533 (1993).

5 Same have described these cases as conservative “judicial activism.” See, e.g., Herbert
Hovencamp, Judicial Restraint and Constitutional Federalism: The Supreme Cowrt’'s Lopez and
Seminole Tribe Decisions, 96 Colum. L. Rev. 2213, 2213 (1996).
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These decisions leave many questions unanswered and therefore invite
challenges to countless federal laws. How far can Congress go to protect
the channels of interstate commerce? What is Congress’s authority to regulate the
instrumentalities of interstate commerce and persons and things in interstate
commerce? Perhaps most importantly, what is a “substantial effect” on inter-
state commerce? How is the line between economic and noneconomic activities,
drawn in Morrison and dealt with in Raich, to be defined? Do Prerce County
and Raich reflect a shift away from a Court seeking to limit the commerce power or
are they merely a pause in what will turn out to be major restrictions on federal
power?

A great deal depends on the answers to these questions. Innumerable federal
laws— from drug laws to RICO,'* from environmental laws'®® to civil rights
laws — might now be vulnerable. So far, the vast majority of these challenges have
failed in the lower courts.'”” It must be remembered, though, how recent these
decisions have been and the possibility that the Supreme Court may be more
restrictive in interpreting the commerce power than have been the lower federal
courts. The practical reality is that Lopez and the cases which followed it have
opened a door to constitutional challenges that appeared to have been closed
almost 60 years ago.

§3.4 THE TAXING AND SPENDING POWER

§3.4.1 The Scope of the Taxing and Spending Power

Article 1, §8 of the Constitution, states that “Congress shall have Power To lay and
collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the
common Defence and general Weltare of the United States; but all Duties,
Imposts and Excises shall be uniform throughout the United States.” Under the
Articles of Confederation, the limited federal government had no taxing power
and therefore no revenue to spend. Obviously, in the twentieth century, the power
to tax and spend is one of the most important of all congressional powers.

13% In United States v. Robertson, 514 U.S. 669 (1995), the Court upheld a federal RICO
conviction by finding a sufficient connection to interstate commerce. Robertson involved a fraud
concerning a gold mine in Alaska, and the Court emphasized that Robertson was from Arizona, that
he had hired out-of-staters to work in the gold mine, and that he had taken profits out of Aluska. The
Court thus avoided any need 1o consider limits on the scope of RICO in light of Lopez.

56 For a discussion of the constitutionality of environmental laws, such as the Endangered
Species Act, after Lopez, see John Copeland Nagle, The Commerce Clause Meets the Delhi Sands
Flower-Loving Fly, 97 Mich. L. Rev. 174 (1998).

7 Yee Ghenn H. Reynolds & Brannon P. Denning, Lower Court Readings of Lopez, Or What IT
the Suprenie Court Held a Constitutional Revolution and Nobody Came?, 2000 Wis. L. Rev. 369
{describing the pattern of lower courts rejecting constitutional challenges to federal laws based on
Lopez).
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Chapter 3. The Federal Legislative Power
For What Purposes May Congress Tax and Spend?

Is Congress limited to taxing and spending only to carry out other powers
specifically enumerated in Article I, or does Congress have broad authority to tax
and spend for the general welfare? The Court adopted the latter, much more
expansive view, in United States v. Butler.' Butler concerned the constitutionality of
the Agricultural Adjustment Act of 1933, which sought to stabilize production in
agriculture by offering subsidies to farmers to limit their crops. By restricting the
supply of agricultural products, Congress sought to ensure a fair price and thus to
encourage agricultural production.

Butler declared the Agricultural Adjustment Act unconstitutional on the
ground that it violated the Tenth Amendment because it regulated pmductton
the regulation of production, according to the Court, was left to the states.? This
aspect of Butler has never been followed and is discussed in more detail in §3.8,
which considers the Tenth Amendment. However, the Butler Court's holding
concerning the scope of the taxing and spending powers remains good law.

The Court began by noting that the debate over the scope of the taxing and
spending power goes back to a dispute between James Madison and Alexander
Hamilton. Madison took the view that Congress was limited to taxing and spending
to carry out the other powers specifically granted in Article I of the Constitution.
The Court explained that “Madison asserted it amounted to no more than a
reference to the other powers enumerated in the subsequent clauses of the same
section; that, as the United States is a government of limited and enumerated
powers, the grant of power to tax and spend for the general national welfare must
be confined to the enumerated legislative ficlds committed to the Congress.™

In contrast, Hamilton took the position that Congress could tax and spend

for any purpose that it believed served the general welfare, so long as Congress
did not violate another constitutional provision. The Court noted that
“Hamilton ... maintained that the clause confers a power separate and distinct
from those later enumerated, is not restricted in meaning by the grant of them,
and Congress consequently has a substantive power to tax and to appropriate,
limited only by the requirement that it shall be exercised to provide for the
general welfarc of the United States.” i

The Court expressly endorsed Hamilton’s position as “the correct one.””
Thus, Congress has broad power to tax and spend for the general welfare so long
as it does not violate other constitutional provisions. For example, a tax that was
calculated or administered in a racially discriminatory fashion would be
unconstitutional, not as exceeding the scope of Congress’s Article 1 powers,
but as violating the equal protection guarantee of the Fifth Amendment.®

§3.4 19297 US. 1 (1936).

* The Court adopted a similar limit on Congress's commerce power between 1887 and 1937,
holding that regulating production was left 1o the states. See §3.3.3.

#1297 ULS. at 6.

* Id. at 65.

® Id. at 66. 274

® As discussed in §9.1.1, equal protection applies to state and local governiments through the
Fourteenth Amendment and to the federal government through the Fifth Amendment.
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§3.4 The Taxing and Spending Power

Subsequent cases affirmed Congress’s expansive authority under the taxing
and spending clauses. In Steward Machine Co. v. Davis, the Court upheld the
constitutionality of the federal unemployment compensation system created by
the Social Security Act.” In Helvering v. Davis, the Court upheld the constitu-
tionality of the Social Security Act’'s old age pension program, which was
supported exclusively by federal taxes.” Justice Benjamin Cardozo, writing for the
Court, stated: “The discretion [to decide whether taxing and spending advances
the general welfare] belongs to Congress, unless the choice is clearly wrong, a
display of arbitrary power, not an exercise of judgment. ... Nor is the concept of
the general welfare static. Needs that were narrow or parochial a century ago may
be interwoven in our day with the well-being of the Nation.”

In light of the narrowing of Congress’s commerce power, some have urged
similar restrictions on Congress’s spending power and even an overruling of
Uniled States v. Builer’s expansive interpretation of this authority.'® Thus far,
though, the Court has not indicated any such change in the law.

§3.4.2 The Taxing Power

Historically, the Court drew distinctions between direct and indirect taxes, and
between revenue raising and regulatory taxes, in considering the constitutionality
of taxes. Neither of these distinctions has any significance today.'!

Direct and Indirect Taxes

Article I, §2, of the Constitution states that “direct Taxes shall be apportioned
among the several States which may be included within this Union, according to
their respective Numbers.” Article I, §9, provides that “[n]o Capitation, or other
direct, Tax shall be laid, unless in Proportion to the Census.” In its initial cases
considering these provisions, the Court narrowly defined what is a direct tax and
thus accorded Congress broad authority to impose various kinds of taxes. Under
the earlier cases, direct taxes seemed limited to taxes on real property; therefore,
all other taxes could be imposed by Congress without concern about apportion-
ment among the states. For example, in Hylton v. United Siates, in 1796, the Court

7301 U.S. 548 (1937).

¥ 801 U.S. 619 (19%7).

Id. at 640-641.

¥ John C. Eastman, Restoring the “General” to the General Welfare Clause, 4 Chapman 1. Rev.
63 (2001).

' Another limit on Congress’s taxing power, which remains important, is the Export Clause
found in Article 1, no. §9: “No Tax or Duty shall be laid on Articles exported from any State.” The
Supreme Court recently held that this provision prohibits Congress from assessing nondiscrimi-
natory federal taxes on goods in export transit. United States v. International Business Machines
Corporation, 517 U.S. 843 (1996). The Court also ruled that a tax on policies insuring exports is
functionally the same as a tax on exports. Id. at 1800,

s Lo d =4
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Chapter 3. The Federal Legislative Power

held that a federal tax on carria%es was indirect and therefore did not need to be
apportioned among the states.’

In Veazie Bank v. Fenno, in 1869, the Court upheld the constitutionality of a
federal tax on state bank notes.'® The Court concluded that this was an indirect
tax and declared that “direct taxes have been limited to taxes on land and
appurtenances, and taxes on polls, or capitation taxes.”'* I'he Court repeated this
view in Springer v. United States, where the Court upheld the constitutionality of the
Civil War Income Tax.'®

However, in Pollock v. Farmer’s Loan & Trust Co., the Court, by a 5 to 4 margin,
declared unconstitutional the federal income tax.!® The Court explained that
because the income tax collected revenue gained from property, among other
sources, it was a direct tax and had to be apportioned among the states. In 1913,
eighteen years after Pollock, the Sixteenth Amendment was ratified to overturn
that decision and to allow a federal income tax. The Sixteenth Amendment
provides: “The Congress shall have power to lay and collect taxes on incomes,
from whatever source derived, without apportionment among the several States,
and without regard to any census or enumeration.”

The Court eventually abandoned the distinction between direct and indirect
taxes.'” In Flint v. Stone Tracy Co., the Court upheld the Corporation Excise Tax of
1909, which imposed a tax on corporations doing business in states or
territories.'® Similarly, the Court upheld taxes such as those on estates'? and
gifts.*® The constitutional provisions quoted above, requiring apportionment of
direct taxes, seem limited, at most, to taxes on real property. In other words,
unless Congress were to create a national property tax, all other taxes are very
likely to be deemed indirect and therefore are constitutional even without
apportionment among the states.

Regulatory and Revenue Raising Taxes

Unlike the distinction between direct and indirect taxes, which is drawn in the
text of the Constitution, the distinction between regulatory and revenue raising taxes
was judicially created. However, like the distinction between direct and indirect
taxes, the distinction between regulatory and revenue raising taxes no longer has
any practical significance.

3 1.8 (3 Dall) 171 (1796).

475 U.S. (8 Wall.) 533 (1869).

" 1d. at 544.

% 102 U.S. (12 Otto.) 586, 602 (1880}

15157 U.S. 429 (1895).

'" But see Eisner v. Macomber, 252 U.S. 189 (1920} (stock dividends are not incone prior to
their sale or conversion and therefore are not taxable without apportionment).

'® 990 U.S. 107 (1911).

' Bank & Trust Co. of New York v. Eisner, 256 U.S. 345 (1921).

20 Bromley v. McCaughn, 280 U.S, 124 (1929).
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§3.4 The Taxing and Spending Power

In the Child Labor Tax Case, Batley v. Drexel Furniture Co., the Court declared
unconstitutional a federal tax on companies that shipped in interstate commerce
goods made by child labor.?' As discussed above, the Supreme Court earlier had
declared unconstitutional a federal law that prohibited the shipment in interstate
commerce of goods made by child labor.*? The Court found that the law violated
the Tenth Amendment and usurped prerogatives reserved to the states. Not
surprisingly, the Gourt declared unconstitutional the federal tax which attempted
to accomplish the same thing as the earlier federal law which had been invalidated.

‘The Court based its decision on a distinction between a true tax and a penalty
for a violation of a commercial regulation. The Court explained that although
taxes could have an “incidental” regulatory effect, a tax is unconstitutional when
“in the extension of the penalizing features of the so-called tax...it loses its
character as such and becomes a mere penalty with the characteristics of
regulation and punishment.”*?

At the same time, in Hill v. Wallace, the Court declared unconstitutional a
federal tax on grain future contracts.** The law imposed a tax on grain contracts
unless the contracts had been approved by a board of trade which was sanctioned
by the United States Department of Agriculture. As in the Child Labor Tax Case, the
Court found that the regulation was unconstitutional because it was a penalty and
not a true tax.

In United States v. Constantine, in 1935, the Court declared unconstitutional a
federal tax on liquor dealers who had violated state liquor laws.?® The Court again
based its decision on a distinction between regulatory taxes and taxes that are
designed to raise revenue. The Court stated: “[The tax] exhibits...an intent to
prohibit and to punish violations of state law [and therefore] remove all semblance
of a revenue act, and stamp the sum it exacts as a penalty.”*

The problem with these cases is that they draw a false distinction between
taxes that generate revenue and taxes that are penalties. Obviously, a tax can be
both at the same time. Congress can use a tax law simultaneously to regulate and to
generate funds. Therefore, deciding whether a tax should be characterized as
regulatory or revenue generating is inherently arbitrary. Additionally, it is
questionable why Congress cannot use taxes for a regulatory purpose; it is unclear
what constitutional principle allows taxes for one purpose and not the other.

In fact, prior to the Child Labor Tax Case and Hill v. Wallace, the Court
repeatedly had rejected such a distinction between regulatory taxes and revenue
raising taxes. In Veazie Bank v. Fenno, the Court upheld a federal tax on state bank
notes, even though the primary purpose of the tax was to eliminate such state
notes.?” In United States v. Doremus, the Court upheld the Narcotics Drug Act of
1914 which both taxed narcotics and imposed extensive regulations on their

21 959 .S, 20 (1922).

22 Hammer v. Dagenhart, 247 U.S. 251 (1918), discussed in §3.3.3,
950 U.S. at 88.

1 959 US. 44 (19292).

2906 U.S. 287 (1933),

20 fd. at 295.

27 95 1S, (8 Wall) 27 (1869).
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Chapter 3. The Federal Legislative Power

sale.”® The Court rejected any distinction between regulatory taxes and those
designed to raise revenues. ‘The Court stated: “If the legislation enacted has some
reasonable relation to the exercise of the taxing authority conferred by the
Constitution, it cannot be invalidated because of the supposed [regulatory]
motives which induced it.”*"

Similarly, in McCrary v. United States, the Court upheld a federal tax on
colored oleomargarine.*” The Court expressly rejected the argument that the tax
was unconstitutional because it was a penalty and intended primarily for
regulatory purposes. The Court declared: “Since. .. the taxing power conferred
by the Constitution knows no limits except those expressly stated in that
instrument, it must follow, if a tax be within the lawful power, the exertion of that
power may not be judicially restrained because of the results to arise from its
exercise.

Therefore, it is not surprising that the distinction between regulatory taxes
and revenue raising taxes was relatively short-lived. In 1937, the Court upheld a
federal tax on firearm dealers.*? The Court explained that “[e]very tax is in some
measure regulatory. ... But [it] is not any less a tax because it has a regulatory
effect. ... Inquiry into the hidden motives which may move Congress to exercise a
power constitutionally conferred upon it is beyond the competency of the
courts.”*® Subsequently, the Court upheld a federal tax on bookmakers and said
that regulatory taxes are constitutional because “[u]nless there are provisions
extraneous to a(nl tax need, courts are without authority to limit the exercise of the
taxing power”.”

§3.4.3 The Spending Power

Broad Scope of the Spending Power

As described above, the Court has held that Congress has broad power to
spend funds to advance the “general welfare.”* In United States v. Butler, the Court
held that Congress is not limited to spending only to achieve the specific powers
granted in Article I of the Constitution.”” Rather, Congress may spend in any way
it believes would serve the general welfare, so long as it does not violate another
constitutional provision. Thus, in Steward Machine Co. v. Davis,*” the Court upheld
provisions of the Social Security Act which provided unemployment compensation,

2 949 1.8, 86 (1919).

2 1d. at 93,

195 1.8, 27 (1904).

SURL ac 59.

%2 Sonzinsky v. United States, 300 U.S. 506 (1937),
3 1, ar 513 (citations omitted).

3 United States v. Kahriger, 345 U.S. 22, 8} (1953).
3% Spe §3.4.1.

o997 US. 1 (1936}, discussed above in §3.4.1.
#7301 US. 548 (1937).
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§3.4 The Taxing and Spending Power

and in Helvering v. Davis,”® the Court upheld the provisions of the Social Security
Act which provided for an old age pension program. In both cases, the Court
emphasized the broad scope of Congress’s spending power.

The Court recently reaffirmed the broad scope of Congress’s spending
power. In Sabri v. United States,*” the Court unanimously upheld the constitu-
tionality of a federal Iaw which prohibits bribery of state, local, and tribal officials
of entities that receive at least $10,000 in federal funds.*® An individual convicted
under this law argued that his activities had nothing to do with the area of local
government that received federal funds and that Congress exceeded the scope of
its spending power. The claim was that Congress only could prohibit bribery as to
those state, local, and tribal activities that actually got federal money.

The Supreme Court expressly rejected this argument. In an opinion by
Justice David Souter, the Court explained: “Money is fungible, bribed officials are
untrustworthy stewards of federal funds, and corrupt contractors do not deliver
dollar-for-dollar value.”*' The Court expressly rejected the federalism challenge
to the law and concluded that the criminal law was constitutional because Congress
has the “power to bring federal power to bear directly on individuals who convert
public spending into unearned private gain, not a means for brin%ing federal
economic might to bear on a State’s own choices of public policy.”

Conditions on Grants to State Governments

One important issue involving the spending power concerns the ability of
Congress to place conditions on grants to state and local governments. The Court
has held that Congress may place conditions on such grants, so long as the
conditions are expresslzr stated and have some relationship to the purpose of
the spending program.*?

In Oklahoma v. Civil Sevvice Commission, the Court upheld a provision of the
federal Hatch Act which granted federal funds to state governments on
the condition that the states adopt civil service systems and limit the political
activities of many categories of government workers.™ The Court explained that
Congress has broad power to set conditions for the receipt of federal funds even as
to areas that Congress might otherwise not be able to regulate. The Court stated:
“While the United States is not concerned with, and has no power to regulate, local
political activities as such of state officials, it does have power to fix the terms upon
which its money allotments to states shall be disbursed.”*’

301 U.S. 619 (1937).

39 541 U.S. 600 (2004).

4018 U.5.C. §666(a)(2).

1541 U.S. at 606.

*? Id. at 6O8.

13 For a discussion of this issue, see Albert ]. Rosenthal, Conditional Federal Spending and the
Constitution, 39 Stan. L. Rev. 1103 (1987); Thomas R. McCoy & Barry Friedman, Conditional
Federal Spending: Federalism’'s Trojan Horse, 1989 Sup. Ct. Rev. 85; Lynn Baker, Conditional
Federal Spending and States’ Rights, 574 Annals 104 (2001).

Hoa30 1.8, 127 (1947).

o Id. at 143.
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The Court affirmed this decision in South Dakota v. Dole.*® A federal law
sought to create a 21-year-old drinking age by withholding a portion of federal
highway funds from any state government that failed to impose such a drinking
age. Specifically, 5 percent of tederal highway tunds would be denied to any state
that did not create a 21-year-old drinking age.

The Court, in an opinion by Chief Justice Rehnquist, approved this condition
on federal money. The Court emphasized that the condition imposed by Congress
was directly related to one of the main purposes behind federal highway money:
creating safe interstate travel. The Court recognized that at some point “the
financial inducement offered by Congress might be so coercive as to pass the point
atwhich pressure turns into compulsion.”*” But the Court said that in this case, the
condition of federal highway money was a “relatively mild encouragement” and
was constitutional “[e]ven it Congress might lack the power to impose a national
minimum drinking age directly, we conclude that encouragement to state
action ... is a valid use of the spending power.”*

In Pennhurst State School and Hospital v. Halderrman, the Supreme Court held
that Congress may place strings on grants to state and local governments so long
as the conditions are expressly stated.*® The Developmentally Disabled Assistance
and Bill of Rights Act of 1975 created a federal grant program for state
governments to provide for better care for the developmentally disabled. The Act
included a “bill of rights” for the developmentally disabled. The Pennhurst State
School and Hospital, a facility run by the State of Pennsylvania, was sued for
violating the bill of rights contained in the Act.

The Court ruled in favor of the State, holding that “if Congress intends to
impose a condition on the grant of federal moneys it must do so unambigu-
ously.”” The Court explained that conditions must be clearly stated so that states
will know the consequences of their choosing to take federal funds. The Court
concluded that the Act failed to require that states meet the bill of rights as a
condition for accepting federal money.

It is possible that as the Supreme Court narrows the scope of other
congressional powers and revives the Tenth Amendment as a limit on Congress’s
powers, the Court might impose greater restrictions on conditional spending.
However, in New York v. United States, the Supreme Court held that although
Congress cannot directly compel state legislative or regulatory action, it can
induce behavior by putting conditions on grants.°! The Tenth Amendment,
including New York v. United States, is discussed in more detail in §3.8.

In sum, Congress possesses expansive power to spend for the general welfare
so long as it does not violate another constitutional provision. Congress may

10 485 ULS. 203 (1987).

Y Id ac 211 (citation omitted).
B oar 219,

WAL US. 1, 17 (1981),

B0 g, ar 20,

51505 U.S. 144, 166-167 (1992).
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impose conditions on grants to state and local governments so long as the
conditions relate to the purpose of the spending and are clearly stated.”

§3.5 OTHER CONGRESSIONAL POWERS UNDER
ARTICLE I AND ARTICLE IV

Although the vast majority of Supreme Court cases concerning the scope of
Congress’s powers have involved laws adopted under the commerce clause and
the taxing and spending powers, these are just a few of the many powers granted
to Congress under the Constitution. Other powers are reviewed below in §3.5.1
and §3.5.2, which focus, respectively, on forcign policy and domestic affairs.

§3.5.1 Foreign Policy

Under Article T of the Constitution, Congress has several important powers with
regard to foreign policy: to ratify treaties; to regulate foreign commerce; to define
and punish “Piracies and Felonies committed on the high Seas and Offences
against the law of Nations”; to declare war; to grant letters of marque and reprisal;
to raise, support, and regulate an army and a navy; and to regulate immigration.

The crucial and difficult questions arise when there is a conflict between the
president and Congress over control of foreign policy. Although the Court at times
has spoken of the president’s inherent power over foreign affairs,! the Court also
has recognized broad congressional authority in this realm. The Court has
declared that “[a]lthough there is in the Constitution no specific grant to Congress
of power to enact legislation for the effective regulation of foreign affairs, there can
be no doubt of the existence of this power in the law-making organ of the nation.””

Three areas are worth examining in some detail: the treaty power, the power
to regulate immigration, and the war-making power. The corresponding powers
of the president, especially with regard to treaties and war powers, are discussed
in §4.6.

Treaiies

The Constitution gives the president the authority, “by and with the Advice
and Consent of the Senate, to make treaties provided two thirds of the Senators

32 For a strong criticism of this doctrine, urging limits on Congress’s ability to set conditions on
federal money received by state governments, see Lynn A. Baker & Mitchell N. Berman, Getting off
the Dole: Why the Court Should Abandon Its Spending Doctrine, and How A Too-Clever Congress
Could Provoke Tt to Do So, 78 Ind. L.]. 459 (2003).

§8.5 ' United Staies v. Curtiss-Wright Exporting Co., 299 U.S. 304 (1936), discussed in §4.5.1.

? Perez v. Brownell, 356 U.S. 44, 62 {1958).
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present concur.” These treaties are the law of the land and prevail over all
conflicting state laws. If there is a conflict between a treaty and a federal statute,
the one adopted last in time controls. The Court has explained that when a
statute and a treaty “relate to the same subject, the courts will always endeavor to
construe them so as to give effect to both, if that can be done without violating the
language of either; but if the two are inconsistent, the one last in date will control
the other.””

Treaties, of course, cannot violate the supreme law which is the Constitution.
In Reid v. Covert, the Court reversed the conviction of a United States military
dependent who was convicted in Great Britain, without a jury trial, purs suant to
Jjurisdiction under a treaty between the United States and Great Britain.* JUSULG
Black, writing for the plurality, stated that “[n]o agreement with a foreign nation
can confer power on the Congress, or on any other branch of Government, which
is free from the restraints in the Constitution.”

The Court, however, has rejected the claim that state sovereignty and the
Tenth Amendment limit the scope of the weaty power. In Missouri v. Holland, the
Supreme Court upheld the constitutionality of a treaty between the United States
and Great Britain protecting migratory birds.” The State of Missouri argued that
the treaty violated the Tenth Amendment. The Court explained that the
Constitution expressly grants the federal government the power to make treaties,
and thus states could not claim that the treaty, or the statute adopted pursuant to
it, violates the Tenth Amendment. The Court said: “The treaty in question does
not contravene any prohibifory words to be found in the Constitution. The only
question is whether it is forbidden by some invisible radiation from the general
terms of the Tenth Amendment. ... [Here] a national interest of very nearly the
first magnitude is involved. It can be protected only by national action in concert
with that of another power. The subject matter is only transitorily within the State
and has no permanent habitat therein.””

Although Congress must ratify treaties, congressional approval is not
required for executive agreements. Executive agreements are agreements
between the United States and a foreign country that are effective when signed
by the president and the head of the foreign nation. The Supreme Court has
accorded the pIeSldCl’lt broad power (o negotlate executlve agreements, even
when they entail ma;or foreign policy commitments.” Executive agreements are
discussed in detail in §4.6.1.

Also, it 1s important to note that the Supreme Cowrt has not held that the
Senate must approve recision of a treaty. In Goldwater v. Carter, Senator Barry
Goldwater challenged the constitutionality of President Jimmy Carter’s recision of

8 Whitney v. Robertson, 124 U.S. 190, 194 (1888); see also Chae Chan Ping v. United States
(Chinese Exclusion Case), 130 U.S. 581 (1889) {a treaty is modified by a subsequent law only if
Congress has clearly expressed such a purpose).

* 354 US. 1(1957) (plurality Opmmn)

5 1d at 16,

0252 U.S. 416 (1920).

7259 U.S. at 433-435 (1920).

8 See Dames & Moore v. Regan, 453 U8, 654 (1981); United States v. Pink, 315 U.S, 203 (1942).
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the United States’s treaty with Taiwan,® Goldwater argued that the president no
more can unilaterally rescind a treaty than he can unilaterally rescind a statute.
Adoption of both a statute and a treaty requires congressional action, and
Goldwater therefore contended that recision of either requires some congres-
sional action. Specifically, Goldwater maintained that because the Constitution
mandates that two-thirds of the Senate approve a treaty, the Constitution should
be interpreted to require that two-thirds of the Senate approve recision of a treaty.

The Court dismissed Senator Goldwater’s challenge on justiciability grounds.
'The plurality opinion, by Justice Rehnquist, deemed that it was a nonjusticiable
political question.'’ Justice Powell, in an opinion concurring in the judgment,
contended that the case was not justiciable because it was not yet ripe for review
since Congress had not acted.

Although the Court did not uphold the constitutionality of the president’s
rescinding treaties without Senate consent, in practical terms that was the effect of
the Court’s decision. The president can rescind treaties without worrying about
judicial invalidation because the Court held that challenges are not justiciable.
The Court’s approach is troubling because it assumes that Congress has some way
in which it can act to protect its constitutional powers. Yet, the whole point of
Senator Goldwater’s suit is that one-third of the Senate should be able to block
recision of a treaty, and this is obviously impossible unless the judiciary imposes
and enforces such a rule.

The Power to Regulate Immigration and Citizenship

Article I, §8, of the Constitution empowers Congress “to establish an uniform
Rule of Naturalization.” Congress has been accorded broad power to regulate
immigration and citizenship. Indeed, the Court has held that “over no conceivable
subject is the legislative power of Congress more complete than it is over the
admission of aliens.”'" Congress thus has been recognized as having plenary
power to set the conditions for entry into the country, the circumstances under
which a person can remain, and the rules for becoming a citizen.'?

Likewise, Congress has authority to set conditions for citizenship and
retaining citizenship. Yet, the Court has been less consistent in according
Congress broad power to regulate citizenship than it has been in granting
Congress power to regulate immigration. For example, in Ragers v. Bellei, the
Court upheld a federal law that accorded citizenship to individuals born in foreign
countries if the person has met certain residence requirements, such as having
lived in the United States for at least five continuous years between the ages of

Y444 U8, 996 (1979 (plurality opinion).

" The political question doctrine and this aspect of the Goldwater decision are discussed in
§2.8.4.

" Flallov. Bell, 430 U.S. 787, 792 (1977) {citations omitted). The issue of federal preemption of
state regulation in this area is discussed in §5.2.3.

12 Sge Fiallo v. Bell, 450 U.S. 792-795 (1977); United States ex rel. Knauf v. Shaughnessy, 338
U.S. 537, 543 (1950).
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14 and 28 and if at least one parent is an American citizen.'” Although Rogers
grants Congress power to set such prospective conditions for citizenship, the
Court has imposed limits on the ability of Congress to withdraw citizenship from
naturalized citizens. In Sehneider v. Rusk, the Court declared unconstitutional a
federal law that withdrew citizenship from naturalized citizens who maintained
continuous residence for three years in a country to which they formerly owed
allegiance.'

The Court also has shifted its position as to whether Congress can withdraw
citizenship to those who vote in foreign elections. For example, in Perez v.
Brounell, the Court upheld a federal statute mandating loss of United States
citizenship for those who voted in a political election in a foreign country.'® The
Court spoke broadly of Congress’s power to legislate in the area of foreign policy
and in setting the rules concerning citizenship. Yet, in Afroyim v. Rusk, the Court
held unconstitutional a federal law withdrawing citizenship from those who voted
in foreign elections.!®

War Powers

In many ways, the Constitution is an invitation to a struggle over control of
the power to declare and to conduct wars. Article I of the Constitution grants
Congress the power to declare war and the authority to raise and support the army
and the navy. Article Il makes the president the commander-in-chief. Historically,
presidents have used this power to send troops to foreign countries, even in wars,
without express congressional approval.

The Supreme Court has rarely discussed the constitutionality of the
president’s waging war without a formal congressional declaration of war. In
part, this is because of the political question doctrine discussed in Chapter 2,7
many challenges to the constitutionality of the Vietnam War were dismissed as
nonjusticiable political questions.

One of the few cases to consider the president’s power to act in the absence of
congressional authorization arose in the unique context of the Civil War. In Brig
Amy Warwick, the Court tuled that the president had the power to impose a
blockade on Southern states without a congressional declaration of war.'® The
Court spoke broadly of the president’s power to respond to invasions or
rebellions: “It a war be made by invasion of a foreign nation, the president is not

3 401 U.S. 815 (1971).

877 U.S. 163 (1964).

15356 U.S. 44 (1958); see also Mackenzie v. Hare, 230 1.S. 299 (1915) (upholding the loss of
citizenship for a woman horn in California when she married a man from England).

1% 987 U.S. 253 (1967).

17 See §2.8.4. Also, there are likely to be problems in terms of who would have standing to sue.
During the military conflict in Yugoslavia, Congressman Fom Campbell sued President Bill Clinton
for not complying with the Constitution and with the War Powers Resolution. The federal district
court dismissed on standing grounds, and the United States Court of Appeals affirmed. Campbell v,
Clinton, 203 ¥.3d 19 (D.C. Cir. 2000).

1867 U.S. (2 Black) 635 (1863).
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only authorized but bound to resist force by force. He does not initiate the war, but
is bound to accept the challenge without waiting for any special legislative
authority. And whether the hostile party be a foreign invader, or States organized
in rebellion, it is nonetheless a war, although the declaration of it be unilateral.” 19

In discussing congressional authority in the area of the war powers, there are
two distinct questions. First, what constitutes a declaration of war? Must it be a
formal declaration of war, such as was adopted by Congress after the bombing of
Pearl Harbor to authorize America’s entry into World War II? Or may it be less
explicit? For example, was the Gulf of Tonkin Resolution, which authorized the
use of military force in Southeast Asia, sufficient to constitute a declaration of war
for the Vietnam War? Might even continuous congressional approval of funding
for a war be regarded as approval of the war?

Second, when may the president use American troops in hostilities without
congressional approval? To what extent does the president's power as
commander-in-chief authorize the use of troops in foreign countries without a
formal declaration of war?

Neither of these questions ever has been clearly answered by the Supreme
Court. In fact, given the Court’s view that such foreign policy disputes constitute a
political question, answers are unlikely to come from the judiciary. In 197%
Congress adopted the War Powers Resolution to address these two questions.”
The War Powers Resolution was a response to the Vietnam War, in which two
presidents, Lyndon Johnson and Richard Nixon, fought a highly unpopular war
with great cost in lives and dollars without a formal declaration of war from
Congress,

The War Powers Resolution states that the president as commander-in-chief
may introduce the United States Armed Forces into hostilitics or situations where
hostilities appear imminent “only pursuant to (1) declaration of war, (2) specific
statutory authorization, or (3) a national emergency caeated by attack upon
United States, its territories or possessions, or its armed forces.’ "t requires that
the president consult with Congress, where possible, before mtroducmg troops
into hostilities and that the president report to Congress within 48 hours after
troops are introduced into hostilities or in situations which risk imminent
involvement in hostilities.

Most importantly, the War Powers Resolution provides that the president
shall withdraw troops after 60 days unless Congress has declared war or
authorized a 60-day extension or is 2]é)hysically unable to meet as a result of an
armed attack upon the United States.”” The president can extend this by 30 days if
he certifies to Congress in writing that “unavoidable military necessity respecting
the safety of United States Ar med Forces requires the continued use of such armed
forces in the course of bringing about a prompt removal of such forces. »23

19 1d. at 668.

2050 U.S.C. §1541. Although it is called “The War Powers Resolution,” it is a properly adopted
federal statute.

2150 US.C. §1341{c).

50 U.b.L. §1544(b).

23 Id-

SO
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Presidents repeatedly have expressed the view that the War Powers
Resolution 1s unconstitutional and regularly have failed to comply with it.%*
On the one hand, the War Powers Resolution can be viewed as an impermissible
limit on the president’s powers as commander-in-chief.*” On the other hand, the
War Powers Resolution can be viewed as a constitutional and desirable assurance
of checks and balances in the crucial area of waging war. Because the judiciary is
likely to deem challenges to the War Powers Resolution to be a nonjusticiable
political question, a Supreme Court decision on its constitutionality is unlikely.
Theretore, its significance will depend on the willingness of Congress to enforce it,
such as by cutting off funds for military efforts that it has not authorized.

§3.5.2 Domestic Affairs

Article I, §8, of the Constitution contains many provisions granting Congress
power in the realm of domestic affairs. In addition to the powers described above,
to regulate commerce and to tax and spend, Congress is accorded seven other
major powers over domestic affairs.

First, Congress can establish “uniform Laws on the subject of Bankruptcies
throughout the United States.” The Supreme Court has accorded Congress broad
powers to set the rules for bankruptcies.”® The Court has explained that the
requirement for “uniform rules” of bankruptcies requires only that the law not be
designed to help one debtor in a manner different from how other debtors are
treated. For example, in the Regional Railroad Reorganization Act Cases, the Court
upheld a bankruptey law that treated railroads in one part of the country
differently than other areas.”” The Court explained that the law was “uniform”
because all of the railroads covered by the law, and all of the creditors of these
railroads, were treated the same under the Act.

Second, Congress has the power to “coin Money, regulate the Value thereof,
and of foreign Coin, and fix the Standard of Weights and Measures” and “To
provide for the punishment of counterfeiting the Securities and current Coin of
the United States.” In the Legal Tender Cases, the Court upheld Congress’s power
to provide that United States treasury notes are legal tender and satisfy all
obligations incurred before or after the legislation.®® Likewise, during the 1930s,
the Court upheld a tederal law that abolished the gold standard for currency as
part of its power to regulate the “Coin” and its value.*”

2f See Harold Koh, The National Security Constitution 39-4¢ (1990).

25 See, eg., Louis Fisher, Congress: Does Tt Abdicate Its Power?: War and Spending
Prevogatives: Stages of Congressional Abdication, 19 St. Louis U. Pub. 7 (2000). The War Powers
Resolution might also be challenged as an impermissible legislative veto hecause it requires the
president to withdraw troops without any congressional action i 60 days elapse. The legislative veto is
discussed in detail in §3.9.9.

26 See In ve Klein, 42 U.S. (1 How.) 277 (1843).

27419 US. 102 (1974).

279 U.S. (12 Wall) 457 (1870).

2 Norman v. Baltimore & Ohio R.R. Go., 294 U.S. 240 (1935).
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Third, Congress has the authority “[tjo Establish Post Offices and Post
Roads.” The Court long has said that the “power possessed by Congress embraces
the regulation of the entire postal system of the country” and to take “all measures
necessary to secure its safe and speedy transit, and the prompt delivery of its
contents.”>°

Fourth, Congress has the power “[t]o promote the Progress of Science and
useful Arts, by securing for limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries.” This, of course, grants
Congress the power to provide for copyrights and patents, and it has done so since
the earliest days of the country,

Fifth, the Constitution gives Congress the authority “[t]o constitute ['ribunals
inferior to the Supreme Court.” This provision is in accord with Article 111, §1,
which provides: “The judicial Power of the United States, shall be vested in one
supreme Court, and in such inferior Courts as the Congress may from time to time
ordain and establish.” As a compromise at the Constitutional Convention, it was
decided to create the Supreme Court, but to leave it up to Congress as to whether
there would be lower federal courts. The Judiciary Act of 1789 created such lower
courts, and they have existed ever since,?!

Sixth, Congress has the power to create a “District [to be] the Seat of
Government of the United States,” to govern that area, and “to exercise like
Authority over all Places purchased by the Consent of the Legislature of the State
in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-
yards, and other needful Buildings.” In other words, Congress was granted power
to create the District of Columbia and to govern it. Likewise, Congress is accorded
power to regulate military buildings and federal buildings. Axticle 1V, §3, provides
that “Congress shall have Power to dispose of and make all needful Rules and
Regulations respecting the Territory or other Property belonging to the United
States.” These provisions provide Congress with expansive power to regulate
federal land and property. Indeed, the Court has spoken of “the complete power
that Congress has over public lands.”**

Seventh, Congress has the authority to approve interstate compacts. Article I,
§10, says: “No State shall, without the consent of Congress, ... enter into any
Agreement or Compact with another State or with a Foreign Power.” The
Supreme Court has recognized that the clear implication of this provision is that
Congress has the authority to approve compacts among states and that such a
compact is the law of the United States.”

30 Jix parte Jackson, 96 U.S. (6 Otro.) 727, 732 (1878),

3! The issue of Congress's power Lo restrict the jurisdiction of these courts is considered in §2,9.3,

% Kleppe v. New Mexico, 426 U.5. 529, 540-541 {1976} (citations omitted) (upholding a federal
law which protected wild burres on federal land).

 See West Virginia ex rel. Dyer v. Sims, 341 U.S. 22 (1951) (approved compacts ave the law of
the United States); see also Virginia v. United States, 78 U.5. (11 Wall) 39 (1870} (compact approved
by Congress is the law of the United States).
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§3.6 CONGRESS’S POWERS UNDER THE RECONSTRUCTION
ERA AMENDMENTS

After the Civil War, three vitally important amendments were added to the
Constitution. The Thirteenth Amendment, adopted in 1865, prohibits slavery
and involuntary servitude, except as a punishment for a crime. It also provides, in
§2, “Congress shall have power to enforce this article by appropriate legislation.”

The Fourteenth Amendment, adopted in 1868, provides that all persons
born or naturalized in the United States are citizens and that no state can abridge
the privileges or immunities of such citizens; nor may states deprive any person of
life, liberty, or property without due process of law or deny any person of equal
protection of the laws. Section 5 of the Fourteenth Amendment states: “the
Congress shall have power to enforce, by appropriate legislation, the provisions of
this article.” g

The Fifteenth Amendment declares that “[tJhe right of citizens of the United
States to vote shall not be denied or abridged by the United States or by any State
on account of race, color, or previous condition of servitude.” Section 2 again
provides that Congress has the power to enforce it by appropriate legislation.

The three Reconstruction Era amendments thus contain provisions that
empower Congress to enact civil rights legislation. Two major questions arise
concerning the scope of this power. First, may Congress regulate private conduct
under this authority, or is Congress limited to regulating only government
actions? Second, what is the scope of Congress’s power under these amendments?
For example, may Congress use this power to interpret the Constitution and even
to overrule Supreme Court decisions?

§3.6.1 May Congress Regulate Private Conduct?

The Civil Rights Cases

In the Civil Rights Cases, in 1883, the Supreme Court greatly limited
Congress’s ability to use its power under the Reconstruction Amendments to
regulate private conduct.' The Civil Rights Act of 1875 provided that all persons
were “entitled to the full and equal enjoyment of the accommodations,
advantages, facilities and privileges of inns, public conveyances, on land or
water, thcatres, and other places of public amusement; subject only to the
conditions and limitations established by law, and applicable to citizens of every
race and color, regardless of any previous condition of servitude.” In other words,
the law broadly prohibited private racial discrimination by hotels, restaurants,
transportation, and other public accommodations.

§3.6 109 U.S. 3 (1883).

(A4 ~]
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By an 8 to 1 decision, the Court held that the Act was unconstitutional and
adopted a restrictive view as to the power of Congress to use these provisions to
regulate private behavior. As to the Thirteenth Amendment, the Court
recognized that it applies to private conduct; it prohibits people from being or
owning slaves. The Court, however, said that Congress’s power was limited to
ensuring an end to slavery; Congress could not use this power to eliminate
discrimination. The Court explained that “{I]t would be running the slavery
argument into the ground to make it apply to every act of discrimination which a
person may see fit to make as to the guests he will entertain, or as to the people he
will take 1into his coach or cab or car, or admit to his concert or theatre, or deal with
in other matters of intercourse or business.”® Indeed, the Court stated that
Congress could abolish “all badges and incidents of slavery,” but it could not use its
power under the Thirteenth Amendment o adJust what may be called the social
rights of men and races in the community.™

Amazingly for a decision in 1883, less than two decades after the end of the
Civil War, the Court suggested that slavery was a thing of the past and that there
was little need for civil rights legislation to protect blacks. Justice Bradley, writing
for the Counrt, stated: “When a man has emerged from slavery, and by the aid of
beneficent legislation has shaken off the inseparable concomitants of that state,
there must be some stage in the progress of his elevation when he takes the rank of
amere citizen and ceases to be the special favorite of the laws, and when his rights
as a citizen, or a man, are to be protected in the ordinary modes by which other
men's rights are protected.”

The Court also held that Congress lacked authority to enact the faw under the
Fourteenth Amendment. In fact, the Court broadly declared that the Fourteenth
Amendment only applies to government action and that therefore it cannot be
used by Congress to regulate private behavior. The Court stated that “the
fourteenth amendment is prohibitory . .. upon the states. [Individual] invasion of
individual rights is not the subject matter of the amendment.”® The Gourt made it
clear that Congress's authority was only over state and local governments and their
officials, not over private conduct: “It does not authorize Congress to create a code
of municipal law for the regulation of private rights; but to provide modes of
redress againsi the operation of State laws, and the actions of State officers.”®

The Civil Rights Cases remain good law in implicitly establishing that
the provisions of §1 of the }‘0111 teenth Amendment apply only to government
action, not to private conduct.” However, as discussed below, the Court has held that
Congress may prohibit private racial discrimination under the Thirteenth Amend-
ment. Although some decisions suggested that Congress may prohibit private
discrimination under the Fourteenth Amendment, in {/nited States v. Morrison,

2 1d. at 24-23,

3 1d ar 22,

tId. at 25.

% fd at 10-11.

S pd au11.

7 This is discussed in detail in §6.4.1, which considers the state action doctrine and exceptions
to 1t.
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in 2000, the Court reaffirmed the Ciuil Rights Cases’ holding that Congress may not
regulate private conduct under its §5 powers,

The Thirteenth Amendment

For almost 80 years, the Court continued to adhere to the holding of the Civil
Rights Cases that Congress, pursuant to the Thirteenth Amendment, could not
regulate private conduct. For example, in Hodges v. United States, in 1906, the
Gourt declared unconstitutional a federal law that made it a crime for private
individuals to intimidate blacks to keep them from performing their contracts of
employment.® The Court explained that the Thirteenth Amendment was
intended only to prohibit slavery, and the Court again stated its view that blacks
should not be protected by special legislation. The Court said that the
Reconstruction Amendments “declined to constitute them wards of the
Nation...doubtless believing that thereby in the long run their best interests
would be subserved, they taking their chances with other citizens in the states
where they should make their homes.”®

Similarly, in Corvigan v. Buckle)‘,m in 1926, and Hurd v. Hodge, '“in 1948, the
Court held that federal laws could not prohibit racially restrictive covenants,
contracts among residents of a neighborhood that they would not sell their
property to blacks ot Jews.'?

However, in the last quarter of a century, the Court has overruled these earlier
decisions and has accorded Congress broad power under the Thirteenth
Amendment to prohibit private racial discrimination. The seminal case is Jones
v. Alfred H. Mayer Co., which held that Congress could prohibit private discrim-
ination in selling and leasing property.'® The case involved a private real estate
developer who refused to sell housing or land to African-Americans. An African-
American couple sued under 42 U.S.C. §1982, which provides that all citizens have
“the same right, in every State and Territory, as is enjoyed by white citizens thereof
to inherit, purchase, lease, sell, hold and convey real and personal property.”

The Court held that §1982 applies to prohibit private discrimination and that
Congress had the authority under the Thirteenth Amendment to adopt the law.'*
Indeed, the Court said that Congress has broad legislative power under the
Thirteenth Amendment: “Congress has the power under the Thirteenth
Amendment rationally to determine what are the badges and incidents of slavery,
and the authority to translate that determination into effective legislation.”!?

8203 U.S. 1 (1906).

7 Id. at 20

7971 US. 328 (1926).

'1'334 U.S. 24 (1948).

2 m Shelley v. Kramer, 334 U.S. 1 {1948), the Court held that court entorcement of vacially
restrictive covenants would violate the Fourteenth Amendment. Shefley is discussed in §6.4.4.3.

3392 U.S. 409 (1968).

" The dissent especially focused on whether §1982 was meant to apply to private conduct. 392
U.S. at 454 (Harlan, ., dissenting).

1302 U.S. at 440,
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Subsequently, the Court has upheld the constitutionality of other {ederal
statutes regulating private behavior that were adopted under §2 of the Thirteenth
Amendment.'® In Runyon v. McCrary, the Court held that 42 U.S.C. §1981 applies
to prohibit discrimination in private contracting and that this is within the scope
of Congress’s power under section 2 of the Thirteenth Amendment.!” Section
1981 provides that “[a]ll persons within the jurisdiction of the United States shall
have the same right in every State and Territory to make and enforce contracts, to
sue, be parties, give evidence, and to the full and equal benefit of all laws and
proceedings for the security of persons and property as is enjoyed by white
citizens.” Runyon raised the question of whether §1981 prohibits private schools
from excluding qualified African-American children solely because of their race.

The Supreme Court saw no basis for distinguishing Jones v. Alfred H. Mayer
Co. and concluded “that §1981, like §1982, reaches private conduct.”"® The Court
unanimously reaffirmed this conclusion in 1989, in Patterson v. MclLean Credit
Union. ™"

The Court also has held that Congress had authority under the Thirteenth
Amendment to enact 42 U.S.C. §1985(3), which creates a civil cause of action for
conspiracies to violate civil rights.20 In Griffin v. Breckenridge, the Court allowed a
private suit by black victims of a racially motivated assault.”’ The incident
occurred in 1966, when two white residents of Mississippi stopped a car
containing five blacks and severely beat them. The Court found that there was
a cause of action under §1985(3) because there was “nothing inherent in [the
provision] that requires the action working the deprivation to come from the
State.”™

In Jones, Runyon, Patterson, and Griffin, the Court seemed to give Congress
broad power under §2 of the Thirteenth Amendment to prohibit private racial
discrimination. Yet, it should be noted that in other cases, the Court has spoken in
a more qualified manner about this power. In Norwood v. Harrison, the Court
found that a Mississippi program to give free textbooks to private schools violated
the Constitution.”® In discussing Congress’s power under §2 of the Thirteenth
Amendment, the Court said that “some private discrimination is subject to special
remedial legislation in certain circumstances.”** Despite these qualifiers, jones,
Runyon, and Patterson give Congress authority to prohibit private racial

'8 The Court also has broadened the imterpretation of §1982 as applying to personal as well as
real property. See Sullivan v. Litde Hunting Park, Inc., 396 U.S. 229 (1969} (discrimination in renial
of property violates §1982).

17 497 U.S. 160 (1976).

8 rd. at 173 (citation omitted).

19491 U.S. 164 (1989).

" Section 1985(3) provides for liability “if two or more persons . . . conspire, or go in disguise on
the highway ...for the purpose of depriving, either directly or indirectly, any person or class of
persons of the equal protection of the laws, or of equal privileges and immunities under the laws.”

2L 403 U.S. B8 (1971).

22 1d. at 97.

23 413 U.S. 435 (1973).

2R aL 470,

Fav0 |
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discrimination as part of its authority to eliminate the badges and incidents of
slavery.

The Fourteenth Amendment

Unlike the Thirteenth Amendment, which Congress can use to prevent
private discrimination, it is now clear that §5 of the Fourteenth Amendment
cannof be used to regulate private activity. Earlier, in United States v. Guest, five
Justices, although not in a single opinion, concluded that Congress may outlaw
private discrimination pursuant to §5 of the Fourteenth Amendment.?® Guest
involved the federal law which makes it a crime for two or more persons to go “in
disguise on the highway, or on the premises of another, with intent to prevent or
hinder his free exercise or enjoyment of any right or privilege.”*® The Court held
that interference with the use of facilities in interstate commerce violated the law,
whether or not motivated by a racial animus.

'The majority opinion did not reach the question of whether Congress could
regulate private conduct under §5 of the Fourteenth Amendment. However, six of
the Justices — three in a concurring opinion and three in a dissenting opinion —
expressed the view that Congress could prohibit private discrimination under its
§5 powers. Justice Tom Clatk, in a concurring opinion joined by Justices Hugo
Black and Abe TFortas, said that “the specific language of §5 empowers the
Congress to enact laws punishing all conspiracies with or without state action that
interfere with Fourteenth Amendment rights.”®” Likewise, Justice William
Brennan in an opmion that concurred in part and dissented in part, and that
was joined by Chief Justice Earl Warren and Justice William Douglas, concluded
that Congress may prohibit private discrimination pursuant to §5.%

But in United States v. Morrison,”” the Supreme Court expressly reaffirmed the
Civil Rights Cases and disavowed the opinions to the contrary in United States v.
Guest. As described above in the discussion of Congress’s commerce power,
Morrison involved a constitutional challenge to the civil damages provision of the
Violence Against Women